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,To THE Eight Honorable 
EDWAED HENEY, LOED STANLEY, m. p. 
My Lord, 

Availing myself of Your Lordship’s graciously 
accorded permission, I dedicate ' to you this effort 
in the cause of law-education. My object is, to 
bring within convenient compass a categorical and 
didactic exposition of the elements and principles 
of jural science. The work is a resumS (metho- 
dized and bompres^d) of oral lectures delivered 
to the o law-classes of our Presidency college: 
its primary intention, therefore, is, to aid those 
who* have composed, as well as all who may 
cbmpose the college classes. 

It is indeed matter of congratulation for the 
students (as it is for myself), that, on my retire- 
ment from the teacher’s chair, I have the high 
pdvilege of bringing their claims immediately to 
Your Lordship’s notice. ^ 

My observation, at the college during eight 
years, and no less ^in the Courts as fellow- 
labourer with the numerous young law-graduates, 
enables me to testify (rather, I may say, to add 
my testimony to the general voice), that the abi- 
lity and the aptitude evinced by native law- 
students and by native law-practitioners (each grade 
under no ordinary difficulties), are remarkable — are 
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worthy of admiration and of every encouragement. 
Here is a field where liberal patronage cannot be 
wasted. Much has been done, but much more (in 
the forensic as in the educational department) i^ 
needed, to help on, to do full justice to,- the class 
of educated pleaders (wuheels) in the Indian Courts 
— ^whether as advocates and lawyers, or as respon- 
sible and *trust- worthy law-agents. Every advance 
and encouragement, with this view, must act di- 
rectly upon the judicial administration : indeed, 
such are the obvious and readiest means to raise 
the standard of that administration. 

That Your Lordship will not deem what I have 
said, to be out of place in my dedication, 1 am 
assured by what is known of Your Lord^jiip as a 
statesman and an earnest apostle of progress 
— above all, as the tried friend of India. • 

I have the honor to be, ' 

with much respect, 

Your Lordship’s obedient servant, 

W. A. Montriou. 


Calcuttay 
December 1865. 



PBEFACE. 


It was i^ot originally intended to divide this work in books 
or parts: the plan has been adopted in order to meet 
tlie wishes and wants of those learners for whose especial use 
these pages have been written ; seeing that the author cannot 
undertake to fix any definite early period, within which 
the uncertain intervab of leisure amidst pressing avocations, 
may permit of his devoting the kind of attention required 
for its completion. 

Although based and built upon indeed m some respects 
identical with)* the author’s * Manual of Jurisprudence,’ of 
which the second edition was published three years since; 
this treatise, in its more methodical treatment and more 
exac{ analysis of the subject, is something else than an am- 
plification or edition of the former one. 

As apology for the anomalous supplement or appendix — 
being an anticipatory selection from notes, to be worked up 
and incorporated in the second book — the author can but 
urge, presumed utility. Granted, that some of the notes are 
but common-places, even hints, and unconnected; they yet 
may (it is believed) occasionally help and guide a student; 
and if they do so, their purpose is fulfilled, maugre their 
defect of symmetry or of completeness. 
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I«B?IfriTt017 OE StaKlEtCATIOE OE TEEMS, VIZ. JVKI8PRUPEECB, JUS, LIW, VREB- 

WriL, REA805, CONSCIENCB, SOCIETY, GOVERNMENT, STATE; UISTINCTIONa, VIZ. 

PRIMARY SOCIETY AND CIVII. SOCIETY; NATURAI, OR MORAL LAW AND CIVIL LAW; 

ETHICS AND JURISPRUDENCE. 

Jurisprudence is the science W of^w^, Law ; the term 
‘Law’ being here used, in a familiar but special sense, 
to signify all politically enforced or civil rules of con- 
duct. 

Jus may also be rendered ‘ the -right,’ also ‘ the rule 
of right.’ 

Jus, used more restrictively, is, that which apper- 
tains to each, one’s right.’ 

Law, the widest sense, is the action of a prin- 
ciple of uniformity or order : its existence implies au- 
thority and implies restraint : it is a means to an end : 
it is a inode, a condition of being or of acting. Such 
are incidents or intrinsic qualities of Law, however 
the term be applied. For example ; laws of the solar 
system, laws of motion, law of gravitation, law of 
choiiiical affinities, laws of animal life, of disease, of 
decay, of vegetation. 'Thus, the Universe is a mass, 
a concourse of countless laws and systems of laws. 

“ Law hath (loiiiiiiioii over all things, over universal mind and matter; 

“ ]<"or there are reciprocities of right, which no creature can gainsay; 

“ Unto each was there added by its Maker, in the perfect chain of being, 

Dependencies and sustentations, accidents, and qualitie3, and powers: 

“ And each must fly forward in the curve, unto which it was forced from 

the beginning”. 

Mankind are endowed with Reafon and with Free- 
will. To ascertain how men should act, what are the 
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1AW8 OT THB WIM.: RESUB^S OE REASON: 


laws of conduct, to keep in check, to control Free-will 
— is the province of ethies; 'also, within a narrower 
sphere, of jurisprudence. 

"J'he Will is variable, turning ahvays, as affected by 
iiupeifect, deviating, capricious impulses or secondaiy 
laws ; which may bo regarded as permitted modes or 
causes of action, ratlier tliaii laws. Yet, Reason teach- 
es, that the very uncertainty and what, to our limited 
intelligence, seems the im})erfection of those secondary 
law's, must be in confonnity w'ith a supreme rule and 
law' — that wiiat is uncertain and imperfect in our eyes, 
is so only because too vast and intricate, too fine in 
operation for us to comprehend. Those secondary laws 
tire traceable in what w'riters on the science of morals 
have named, springs of human action — aftecHons, de- 
sires, motives. 

Mail s Reason is a distinctive endoivment, a charter 
of mastery and projirietorship. 

The distinctive results of Reason are : 

1. Man s religious cliaractcr, /. e. his sense and ador- 
ation of Divinity, his desire for religious know'ledge ,* 

2. Mans progressive and improving powders, as 
evinced by language/'t^ architecture, agriculture — all 
science and art^'"^'^ ; 

;3. Man s social disposition and capabilities^/^ ; 

4. Man's dominant power, for evil and for good — 

/. c. as a race over his fellow creature the brute ; also of 
individuals among their fellow-men, as instanced in the 
heroes, the great exemplars good and bad, of history ; 
Cyrus, Coesar, Njlfolcon, Mahomrned, Attila.^^^ 

The material part of Man has within itself gormsW 



B'BASOW’k REtATTON WiTtt tHK $ODt r OriDANOS or tlBAfiON : ;:j 

of disease and of decay: one body differs from 
another, in {rtrength, in soundness ; but, each body is 
^like doomed, sooner or later, to perish, or (more accu- 
rately), to cease to be the seat of human life — ^perhaps 
slowly, yet surely progressing to complete failure of 
human vitality. Not so with that part of Man whicli 
we cannot see nor handle — his soul, his spirit, his 
lleason. That part, though developed and made known 
through Man’s bodily life, seems to exist independent- 
ly; having no germ or inherent principle of dissolu- 
tion — pot fluctuating with, although in development 
n fleeted by, the strength and the weakness, the health 
and the decay of the body. 

lieason does not always nor infallibly protect from 
eri’or: yet, to act iiuniorally or wrongly is to act 
unreasonably. Cultivated fleason points and urges to 
tlie right road, but often unequally copes with anta- 
gonistic forces which arc among the springs of human 
aclion, and arc rival directors of Man’s will. 

Pi^foct cultivation and use of Reason must pre- 
clude whatever is wrong in action : we have, however, 
no experience nor record of perfectness in Man. lie 
would not be Man, who had either never known, or 
who had completely subdued inclination to transgress. 
Both the option and the* inclination are (as Man is, 
actually or traditionally,) essentially human. 

The suggestions, the guidance of Reason, in control 
of the will, are j^opularly known as, the voice of con- 
science. The intrinsic worth and the correctness of 
those suggestions, in the mind of each individual, 
vary with mental condition, education, habit. Not 
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only do minds differ in strength, in original conforma- 
tion, in degrees of soundness ; but the mind's health 
is easily affected, so as to cripple, though perhaps 
never (except through bodily disease) so as to annihi- 
late conscience — understanding by ‘conscience', the 
action and exercise of Reason in judgment (or delibe- 
rating) upon conduct. 

The choice of good or evil is left to Man — a great 
power, but obviously a great danger. 

Jurisprudoiice, Law, juridical rules, have to do only 
Avitli the social character and action of mankind, the 
conduct of men in relation to each other. Man is emi- 
nently social ; his nature impels him, therefore, to dis- 
cover, to frame, and to support rules, without which 
human or rational society cannot be maintained. 

All acts of social importance are not within the 
sphere of Law ; c. r/. benevolence, gratitude, are vir- 
tues, simply. 


SOCIETY— PEIMABY ; CIYIL, 

Tlie conjugal, parental, filial, fraternal, and othei' 
strictly family tics and affections — differing (because t)f 
Reason) from wliat is similar or analogous among brute 
animals — constitute the primary form of human society. 

The dependence and wants of the weaker members 
of that primary society, give rise to government, i. e. 
the paramount authority of the man, as husband and 
father; the authority of parents, for nurture and 
rearing of offspring. 

Thus, every human being is, from birth, subject to 
go vernment — domestic government. 



i» on FAMILY, 2. OB0A3^IZSD OB CIVIL: WHAl 18 A 8TATB; g 

Primary society originates and grows into that union 
of individuate and of families known as civil society^^^ 
— a development of Man’s characteristic social nature,’ 
m a truer sense than primary or family society is ; in- 
asmuch . as the latter has its type, if not strictly yet 
nearly, in what we may term the unprogressive ani- 
mal world. 

Mankind are divided and subdivided into civil or 
political societies, States. 


A State is an organized, independent community, 
having, ostensibly, for common purpose and object, the 
permanent interest and benefit of all its members — 
furnishing a settled, continuing, complete social plan 
of life for the collective body.(^^>^ 

As the wants, the desires, the temperament, the tastes 
of men vary, at different times and in different j^laces, 
so must the modes of society, the character of States 
vary, both originally and with the accidents of Time. 

But, each State must have, — 1. a defined governing 
power ; — 2. rules of social conduct, acknowledged by 
tile entire community, and observance of which is 
compelled by the governing power. 

History, as recording* experience, gives no descrip- 
tion of mankind before their division into civil or 
political communities. Numerous bodies of men, at 
various periods, in all parts of the globe, have become 
civilly separated from the aggi’cgate of mankind, of- 
course without interruption of their moral and natural 
relations. 
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ITS TOTlMATinK- ClVII LAW WITHIN MORAL LAW. 


Eaeli body, by and in the course of its separate for- 
mation and action, oi’iginated or adopted,* for its own 
use and protection, some rej^ulated sclieme other tiian 
the general rules and laws which (lleason teaches,) 
apply to all mankind alike; these being known as, the 
moral Law, the Law of Nature. By ^other tlian' is 
meant, more or specially adapted to that separate body 
and section of mankind who own and use tliem — not 
that they are opposed to or, in spirit and intention, 
difter from the moral or Natures Law. The one is 
general, the other particular.^^^ 

The special or partial rules are civil Law. 

Analysis and explanation of the method and rules 
whereby civil societies are preserved or hold together, 
and in conformity with Avhich every State is oi^ganized, 
is, to enquire of, to develo]), the bases, the elements, 
the principles of jurisprudence. 

(a) i. e. skilled, system itic knowle<lgo; or (as tliu .snl)joet of kiicv.v- 
ledgo), the method tiud doctrine. jHriyu'i'xU.itia is, strictly, skill in 
Jv^9; but it is uscmI (as qiirokjgy’ or some cognate term might be used) to 
denote the .science*. 

(b) TCPPEB ^ 

‘'How striking a proof is it,” observes Patterson in hi.s ‘Rssavs 
in iristory nnd Art,’ “of the .strength of the adoring principle in human 
“ nature — wliat an illustration of maiikiiKl's sense of dependence njioii 
“an ini>een Supreme — tliat tlie grainiest works wliieh the natinns have 
“ro<inj:d are those eoniieet(-d with Kehgion ! Were a spii it fi’t>m some 
“distant World to look down upon the surface of our planet as it spins 
“r<juiid in the s<dar rays, his eye wouM be most attraeted, as tlio niorn- 
“ing light passed onward, by tiie glittering and painted pagodas of 
“China, Borneo, and Jai)an — the richly ornamented temples and stu- 
“pendous rock-shrines of linlia — the (]ome-to])pe«l mos«jnes and t;di 
“slender minarets of W(;sterii Asia — the j)yraini«ls and vast temples of 
“Egypt, with their mile-lung avenues of gigantic statues and sidiiij.xr s 
“ — the graceful shrines of classic Greece— the basilicas of Jlume and 



Byzantium — the .semi-oriental cliurcli-domcs of Moscow — tlip Gothic 
“xathodrals of Western Europe — and as the day closed, the light would 
“fall .dimly upon the ruins of the grand sun temples of Mexico and 
“ Peru, where, in tho infancy of reas<)n and humanity, human sacrificevS 
“were oftered up, as if tho All-Father were pleased with the agony of 
“his creatures! Now'hero has that adoring principle roared grander 
“ tern]>lcs than in India.” 

(d) ‘Voice-dividing' is Homer’s distinctive epithet for Man 
ixnthrou'pos^ voice-dividing n2)-looker). But, some of the lower creation 
articulate, when taught by Man, even by self-ta\ight imitation, a.s the 
parrot, tlie Indian iiiina, the inagiue. The difference then, lies not in 
anatomical or jjhj^sicul a])i 3 ]iancos, in the jaws, tho tongue, the palate, 
noi' at all in the mechanical power of emittiiig organi,setl, distinct sounds. 
It is the invention, the contrivance, the improvement, the progress in 
ai>plication, the mental cflbi-t, therefore, that is human. Hence, we fairly 
deduce, as a well marked result of l{ca,s(»n, that Man, “the groat creature- 
“ worker of the world,” has produced “s2)eech, thought’s canal — thought’s 
“criterion.” AVith regard to the obvious original differences in the for- 
mation of language and the imi><).ssibility of the se\x*ral modus of speech 
having a single or uniform origin ; sec Schlegers Indian language, litera- 
ture and p/tihsop/ig, b, 1 , ch, v. 

(e) * including Man’s sense of the beautiful, an obvious result and 
a2)aiiag(.‘ of Reason, advancing as civilization advances. 

(f) called by Grotius, tho social vigour or energy (ris socialis ), 

(g) and other rulers of men, ‘men of their age’; each having a 
dominant jiosition, the re.sult of his own mental qualities and jdiysical 
tem]>cramont acting iqjon, as they are urged to action by external 
evi^its an<l accidents. The resulting eminence, of character and of 
l)owor, whether for good or ill, i.s distinctively human. 

(li) Fur ‘germs’ may be substituted, a law, a power. 

( f) It is not bore intended to exalt Reason, however cultivated, into 
an infa]lil»le guide, much le.ss a means of omniscience. The -£rst ste^j 
in real knowledge (in therefore h^altliy exercise of Reason) is, humility, 
a sense of human inlirmities. Then, may be attained that only knowledge 
which is valuable, for its real and ultimate effects, viz, a .sense of 
w'bat is right in action — which course to p’ ...ue, as a moral, responsible 
creature. 

In the words of Alexander Alison (not always a correct reasoner, 
although no unsafe guide), “Reason must have certain data on which to 
“ operate. These data consist i>artly of facts and jiartly of axioms, and 

from these reason draws a conclusion. Such being the process of 



reasoi^g, it is evident that reason may lead to error as well us to 
‘‘truth. When it misleads, the fault must not be ascribed to reason 
“ itself, but to a wrong selection of data. If we take certain facts and 
“axioms and ignore others which ought to have been taken, w^o shall 
“ obtain a false result. Again, if we take supposed facts, which are not 
“facts at all, we shall get the same false result; &c.” Philosophy and 
History of Cimlisation. 

Man, it is tine, not seldom becomes a slave to the lower grade of 
powers that act upon his will. “If wc say,” observes Alison, “that 
“ man, in a partially civilised state, is devoid of a free-will, that 
“ would be, practically speaking, true ; but upon that principle we 
“might likewi^’C say that man is not a reasonable being. — The exis- 
‘‘tence of reason is the proof that we enjoy libeiiy of choice; for if 
“ we had not been accustomed to judge and choose, reason could 
not have been developed within us, for that power comes from expe- 
“ rience.” 

(J) “ Faults in the life breed errors in the brain, 

“ And these reciprocally those again : 

“ The mind and conduct mutually imprint 
“ And stanijj their image in each others mint.” 

COWPEH 

fji'J It were perhaps more correct to say— such vii’tuous conduct, 
although may -be within the range or protection of any juridical scliemc, 
is not within its direct p\irpose and aim. Social virtue and m(>rality, 
though not as such and universally compelle<l, is (according to the opi- 
nion and intention of each particular legislator) universally kej)t in view, 
is recognised and encouraged, therefore inevitably sanctioned and upheld 
by every scheme. Kant, having explained and <li.stinguishe(l the internal 
(mental) laws of moral action, their scope and origin, defines //w, in 
a broad, collective .sense, to ])e, “the entire }>ody of such laws as are 
“susceptible of outward legislative expression”— in other words, which 
are capable of being transferred into any code of positive or civil Law. 
And Kant describes the jnru-periins<^ or jurist (worthy of the name) 
to he, one versed in the science of and wdui is also acfjnaintod 
with it.s aj)plication, as external law, to the emergencies of daily ex- 
perience; such twofold skill being, jxirispnidonce. “The legislation of 
“morals,” wrote Kant, “Is not susceptible of external embfxliment ; 

“ whilst juridical legislation is that which may also be external. 
“Thus, it is an external duty \i, e, matter of express obligation] to 
“ keep the promise^ of a contract ; but, to keep that promise because 
“ it is a duty, uninfluenced by other consideration, would be a result 
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- solely of l:he internal legislation [i. e. of mental action] — it is not 

within the p(iwer [province, reach] of m extenial [i e. political] 
“ jegislator.” He instances also the moral virtues resulting from' mere 
* *benevolence, which, although outwardly developed, are regarded as 
simply moral, because not susceptible of any legislation, save that 
which is internal — ^the i>urely rational. A more ordinary, and to many 
l)erliap8 more practically intelligible way of putting the matter, is 
Mr. Burton's, in bis introduction to Bentham’s Works; viz, ‘‘That 
“which ^it may be each man’s duty to do, it may not be right for 
“ eacli legislator to enforce upon his subjects, because the very act of 
“ enforcement may have in it elements of mischief to the coTiununity, 
“preponderant over the good accomplished by the enforcement. In 
“other words, it may tcjid to the grejUest happiness of society, th^t 
“ a man should voluntarily follow a certain rule of action ; hut it may 
“be injurious to the Iiappincss of the community in general, to com- 
“pel him to follow such a rule if his inclination bo against it.” 
Usury laws arc* instanced. Pcrtcctability of individual character, as 
the aim or standard of political organization, is a dream of Antiquity. 
No such <lu*()ry is maintained by modern .statesmen, legislators, or 
poliiical pliilo!^o]diers. The sphere (circle or arena for action) of 
Go^'ernnioiit ha.s long been held to bo one of and for security and 
lilierty in civil union (perhaps for acquisition of material wealth also), 
liowevei* it may more <tr le.ss coincide with the .s[>here of ethical recti- 
tude, or of religious injunction aiul warningr 

Tlie iirst Chri.stiaji niis.sioiiary, Paul (a learned Jew), tlnis .sj^eaks 
of a righteous people ignorant of the Jewish polity, as of the Go.spel, 
(the only positive codes of right-doing which he rcer.gniseil), “ — not 
“ Itiving a Law [-po.sitive], they do, by Nature [\s Law], what the Law 
•“eiijt)ins: they are a Law [a standard of right] to themselves: in them 
“ is -seen the operation tlic Law, a.s it is writtoji in their hearts, te.sted 
“ liy conscience ajid by mutual discu.ssioji.” and — “.shall not {that lower 
“ condition, viz. gentile] luicircumcision, which is of Nature merely, if 
“ it fulfil the Law [/. c. what is ju.st and riglit, as dec.la.ro<l by our 
“Law-positive], he as a reproach to thee (O Jew!], who, in spite of 
“j’ecord and of symbol, [viz. a promulgated and working code of laws], 
“'(lost overstep Law ?” 

In tli(\se sentences the one word ti-an.slated ‘Law’ jllirstratcs variety in 
construction or formation (if not in origin) a standard of conduct. 

(1) From ciris a memlx'r of a defined coiniuiinity, in the formal, 
national or sec(3ndary stage of society. 


0 
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(7/1 ) Troni tlu- sann' as ^7^vVf^s^ a city, slate. 

( /f ) So AristoOe: '‘ — a state is a society of pco])]c Joining to; ftlicr 
tiu'ii families, aia! tln ir cliiMivn, to live well, for the sak ■■ of a 

“perfect anti intle}*cn.lt']il life the ciul ftn* ^Yllich a state is ('stal*! 'licilv 

“ is that llu‘ inlialutants of ii may live lia[)[)i]y it is a comiuun ey of 

“families and viliagos, formed ft>i‘ the sake of a perfect, indepen hut 
‘^life— » PoZ/V/es. 

The independence referred to may be nominal or little better than 
pretence; yet, if the theory and scheme of the weakest i^olity he 
a recognized self-government, however de facto checked or over-a-wed, 
the civil description is satistied. Without the element of indepen- 
dence, the description would be indefinite, or wonld include other species 
<ft‘ federation, a mere club, a ^ollcgiate sociafy. All private associatif'ns 
boweyer (as, oulleges, clubs, even clans) have some i)articnlar and limi- 
ted object (»r class of objects: moreover, every member of any such 
association must also he a member of a p<ditical coinnmnity, wliose 
laws have necessarily a paramount influence over Ids ciaahict, and 
cannot he in any respect .superseded hy thoso of the ])rivatc as.^nci- 
atitm. ()lui<»r:s]y Ihcn. such cssociati(*n <'an ('xist hut in o.vc'rcisc of Oic 
political lil)crty allowed hy the State in wiiusc terr-itory its operations 
are conducted. 

“ T1j<.‘ cliicf <»hjecf..*’ reasoned Samuel (V»I<Tidgc. “ for which men, who 
••/b,'/// tin- vxistvtl as a so<-iaI bond, first formed themselves 

“into a state, and (-n the social superinduced the ])oliticaI relation, was 
“not the protection of their livvs, hut of tiieir pr(>]H;rty. The natural 
‘‘mail is too proud an animal to admit that ho netsls any other protection 
“ for liis life than what liis own <-onrage ami tliat of Ids ola,n can hestow.” 

JSoiiio ha\e ileuied to a wandering (though united) peoph?, a natidMial 
eliar.icter, considering (not merely property, as Coleridge, hut) a pei'iiia- 
nent territ.oriai scat an essent ial p.irt or element in th(‘ didlidtion of ii 
.State. ‘‘ Theorists,’' wrote Heereii, “ustitiily define a eivil community as 
“ constituted hy the }>o.-<.scssiun <^f sovereignty, whetlier exereised hy the 
“ wind* • body, or hy a few, or hy one of its numhers. This defiidtion, 

“ however, is of little .juxietical use in the stmly of history, for there are 
many nations to which it would Jipply, ami yi*t of whom it would he 
“ hard to sny th.it they form ii state, and live in eivil society. All tlie 
.‘‘great pn„storal tribes are, or at least were, in possession of s<jvorcignty 
“as indejjeiident nafioiis ; and tliis sovereignty was exercise<l by the 
‘‘ heads of particular families among themselves ; and yet no one would 
“argue that tlie Oalmucs or the Kirgisiaii and Arabian lledouins, form 
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w]i it in properly tormed a .st:it(‘ (civitas). This, iu fact, if we use the 
“ wt 'i-d in its copnnon hi.storical sense, can only be constituted by Ji peo- 
‘‘ pit , whether groat or small, which pos/ses.^e.'i aacl ijermuncaU^ iahahlta 
0/ ' particular couatry ; or in other words, fi.red places of abode and 
po.isessio as ia head form the second necess((ry apialiftcation of every 
“ si; I, to, in the particular sense of the \vor<l. The reason of this is, that 
“ tlie whole institution, or assembly of institutions, which we term a state, 
‘‘ attains its development and application ojily by property in land.” 

The Sfistras co\int seven elements of a realm or State, — viz. 

“*a ruler, a minister, a people, a stronghold, treasure, power to punish, 
“ and allies”. 

(o) Of primary or prce-civil society, Kant naively remarks : there 
“is no room here for an a priori law, such as — It is meet that we enter 
“ into that state — as may be asserted of the juridical condition {status 
“ eivilis f viz — it is meet that all men, (or such as arc susceptible of juri- 
“ dical relations) enter into that state [the civilly HO(;ial mode of life].” 

The question, Ji^wevcr, remains — is not civil union simply a natural, 
although secondary — an inevitable stage of human progress, into which 
families anil individuals of the rational race, Man, as au universal or 
ordinary rule, and following a law of the species, could not but drift 
onwaifl ? We know that Iteason au<l human sympathy hold together 
families long after th(*. necessity of nurtuiH^ has ciaisetl. Tiiat iioces.'iji- 
ty, which, as it creates or indicates also limits family lies with (»thor 
animal races, is but the cause and beginning of those ties with man- 
kind. Each parent may, often must belong to a distinct family group ; 
individuals of opposite sexes and of distinct or distantlx^ connected 
families inevitably meet, hold converse, found new families, thus, 
vcitf early (evtm supposing several original families), mnnei*ous clianges 
in the simple family association must have been [)roduced. No laboured 
reasoning, no far-fetclicd nor conjectural hy[>othesis is needed, then, 
to exionil a family to a clan, a tribe, a peo^)le— linked togothei* indeed 
by individual ties, but not ueet'ssai’ily having, within living memory, 
any one aiuestor common to th? entire body. 

History, experience, necessary dciluction, alike domoustratc how the 
progression and phases of such grouping must have extended inde- 
finitely. Thus was formed patriarchal government, the stepping stone 
to monarchy; thus, elan-ehicftam-shq> ; thus, in fine, all intermediate 
modes or stages between the men^ paternal and the merely civil forms 
of government. Indeed, to one tlius rcllecting, tlio diiliiadty seems to 
bo, to account for the settled variety, the original separation, tlio distinct 
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chaiMcterisUoH of hiiinaii groups, who by iiaturo <arc one (whether or 
not in origin, at any rate) in possession of lloason, in capabilities, in 
physical and uiontal tendencies. 

“Nothing is more elevating tlian the study of the Imrnan race through 
“its successive phases of existence. Through long ages this birth of 
“ nations has been going on, each learnhig for itself the lessons of life. 
“And each of those nations, whether ancient or modern, has attached 
“itself in a peculiar manner to some one of the many forms of truth, 
“carrying it to greater pej'lection than the other sections of the race. — 
“T.) the eye of the philosopher, tlie world is a prism through which 
“Truth is shining; and the nations are the various colours and hues of 
“the spoctnun into whicii that light is broken.'' Patterson, Essays in 
liiHonj and Art. 

As to one, perhaps the familiar theory of formation of States, two ex- 
tracts from Humes essay ‘ Of the original contr.ict’ well epitomise its 
character and defects: — “No compactor agreement, it is evident, was 
“ expressly formed for gt'iieral submission ; an idea far beyond the com- 
“ prehension of savages : Each exertion of a\ithority in the chieftain 
“ must liuve been particular, and called forth by tin? present exigencies of 
“ the case : the sensible utility, rc'sulting fr<>m his interposition, nifvle 
“ these exertions become daily more fretpient; and their frequency gra- 
“ tluallv produced an liabitual, and, if you please to call it so, a voluntary, 
“ and tiiereibre precarious, a'-quiesc(iiicc in the people.” and, “Did onegc- 
“ iieration of men go elf the stage at uuci5, and aiiotlier succeed, as is 
“ the C ISC witli silk- worms and butnej'Hies, the new race, if they had seuso 
“ enough to clatosc tlicii’ government, which surely is never tlie. case with 
“men, might voluntarily, and by general euiisent, establish their i>vvn 
“form of civil polity, without any regard to laws ov precedents wl,och 
“ prevailed among their ancestors. But as human society is in pm-pelual 
“ flux, one man every hour going out of the worM, another coming into 
“it, it is neces'iary, in orhir to preserve stability in govei'imient, that 
“the new brood si joiiM conform thoniselvcs to tlie established constitu- 
“tion, and nearly f‘»ll'>w the pith wiiuh their lathers, treading in the 
“ footsteps of tlun rs, liad lOfirked out to them.” 

Hume calls attention to an ancient term for rebelling, vii. neowUrizain, 
*to devise a novelty' ‘ to disenrb wliafc is settled.’ 

How suggestive is tlie following account of the tenms or white ant of 
Brazil ! 

“ Con.sistin'r, in f-ach speries inul tainily, of several distinct orders of individuals 
“of no fully develDpcil sex, iimuonsely more imiuorous than their brotherK and sis- 
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”tui’s, whose task is to work and care for the 3'oai)j*: brood. — The neuters in tliose 
“ vvotiilcrful insects are always divided into two chisses— fighters and workers ; both 
“ arc l>lind, and eacli keeps to its own task j the one to build, make covered roods, 
“ nurse the young brood IVoni the egg upwards, take enre of the king and queen, who 
**lfre the progenitors of the whole colonjr, and secure the exit of the males and 
“ females, when they acquire wings and fly out to pair and disseminate the race — the 
“other to defend the community against all comers.— The workers and soldiers are 
“ wingless, and differ solely in the shape and armature of the head. This member in 
“ the labourers is smooth and rounded, the mouth being adapted for the working of 
“the materials in building the lave; in the soldiers the head is of very large si/e, 
“ and is provided in almost every kind with special oi*gans of offence or defence in tli^ 
“form of horny processes resembling pikes, tridents and so forth. Some species do 
“ not possess these exlraordiiumy projections, })ut have, in compensution, greatly 
“lengthened jaws, which are shaped in some kinds as sickles, in others as sabres and 
•‘saws. — Wlieuever a colony of termilcs is disturbed, the workers are at first the 
“ only members of the community^ seen ; these quickly disappear tlirougli the endless 
‘‘ramified galleries of which a termliai'i'ttm is composed, and soldiers make their ap» 
“penranee.” — bates, Naturalist on the river Amazons. 

Thus operates aanl thus wonderfully is adapted the mysterious, uni- 
form, unprogrossive power of instinct in the lower creation. Man too 
lias various (,uioohaiiical and. other) special apiiliancos of botlily form, lias 
dispositious of temperament and of psissioii ; but, above all towers his 
distinctive, impi’ovable, ohustic endowment, which may control and mo- 
derate, at all events applies and wields all, as instriimonts. Social action 
in botli orders, is the aim, the means, the nonnal metliod. “ This having 
“ to keep up” wrote (h*t>tius “ a social condition {sooietatis CAi.stodki) suit- 
“ able to human iiitolligonce, is the source of jus properly so called, to 
which belong — .ilistinence fr<»iri what is another’s; restor.itioii of what 
“is another’s with any profit derived from it; obligation to fulfil pro- 
“ miflvSs ; reparation of culpable damage ; punishment where due.” — 
thus attrduitiiig the entire cycle of Law and its modes, to the chame- 
teristically human social iiecesoity, as a merely natural sequence. 



12 


chaiMctoristies of human groups, who by nature are one (whetlur or 
not ill origin, at any rato) in possession of Keason, in capabilities, in 
physical anti moiitaJ tendencies. 

“N'othing is more elevating than the study of the human race thi’ >ugl^^ 
*‘its successive phases of existence. Through long ages this bii ’ h of 
“ nations has been going on, each learning for itself the lessons of life. 
‘‘And each of those nations, whether ancient or modern, has atta*. lied 
“itself in a peculiar manner to some one of the many forms of triith, 
“carrying it to gimter jierfoction than the other sections of the race. — 
“To the eye of the philosopher, the world is a prism through which 
“Truth is shining ; and the nations are the various colours and hues of 
“the spectrupi into which that light is broken/' PATjoPlfiBSON, in 

and Art 

As to one, perhaps the familiar theory of formation of States, two 
tracts from Hume’s essay ‘ Of the origiujd contract* well epitomise its 
character and defects : — Ko compact or agreement, it is evident, was 
“ expressly formed for geueral submission j an idea far beyond the com- 
“ prehension of savages: Each exertion of authority in the chieftain 
“ must have been particular, and called forth by the present exigencies of 
“ the case : the sensible utility, resulting from his interposition, made 
“ those exertions become daily more frecpient ; and their frequency gra* 

“ dually proiluced an habitual, and, if you please to c.dl it so, a voluntary, 

“ and therefore precarious, acquiescence in the j)eople.” and, “Did onege- 
“ neration of men go off the stage at once, and another succeed, as is 
“ the case with silk-worms and butterflies, the new race, if they had senso 
“ enough to choose their government, which surely is never the case with 
“ men, mi^it voluntarily, and by general consent, establish their own 
“ form of civil polity, wthout any regard to laws or precedents wlych 
“ prevailed among their ancestors. But as human society is in perpetual 
“ flux, one man every hour going out of the world, another coming into 
“ it, it is necessary, in order to preserve stal)iJity in government, that 
“ the new brood .should conform themselves to the established coristitu- 
“tion, and nearly follow the p^th whibh their fathers, treailing in the 
footsteps of theirSf bad marked out to thorn," 

Hume ca/te attention to an ancient term for rebelling^ m momtemrinj ' 
* to devise a novelty’ ‘ to disturb what is settleci* 

How suggestive is the following account of the temAr or white ant of 
Brazil \ 

“ Conristin^, in rach npecie^ niitl family, of MVciral distinct orders of individuals 
of no fully 'developed sex, immensely more numerous tliau their brothers and sis* 
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“ters, whoso task is to work and care for tho j'^oung: brood. — The neuters in these 
“wonlorful insects aie always divided into two cl.isses—figliters and workers; both 
“are I Imd, and each keeps to its own task; the one to bnild^ make covered loads, 
“nuist the young biood fiom the egg upwards, take care of the king and queen, who 
“Sre the progenitois of the whole colony, and secure the exit of the males and 
^^feni.iles, when they acquire wings and fiy out to pair and disseminate the lace — the 
“othtr to defend the community against all comers.— The woikcrs and soldiers are 
win jless, and differ solely m the shape and armature of the head. This member in 
** the labourers is smooth and rounded, the mouth being adapted for tho working of 
“ the mateilals in building the hive ; in the soldiers the head fs of very large size, 
** and is provided In almost every kind wh/h special organs of offmee or defence in tl^ 
**form of horny processes resembling tridents and so forth. Some spedos do 
''not possess ^eso extmordinsfy pvqjedaons!, but have^ in oompenssldoa^ljirestly 
"lengthened jaws,‘‘wbidi am shaped in soipi; kmds as siokles» in olhem as 
"sat^'^Whei^yer a oblony ol^ immtM is di«|uVho^ 
members^ Ui^ ^mnnMjr soon ; thSse quickly 
"raniiiisdgall^ries of whidk a htiititarium is composed, and solili^'ms^ 

" pearanoe,"— BAiPBS, yafuraUsi on the river Amaxone. 

Thus operates ajid €htis wonderfully is adapted the naysteiiotu^ uni- 
form, unprogressive power of instinct in the lower creation. Mm t6o 
has various (gnechiEtnical and other) special appliances of bodily form, has 
dispositions of temperament and of passion 5 but, above all towers bis 
distinctive, improvable, elastic endowment, which may control and mo* 
derate, at all events applies and wields all, as instruments. Social action 
in both orders, is the aim, the means, the normal method. “ This having 
" to keep up” wrote Grotius " a social condition (societaHe omtodia) suit- 
" able to human intelligence, is the source of jus properly so called, to 
“ which belong— abstinence from what is another’s ; restoration of what 
" is another’s with any profit derived from it ; obligation to fulfil pro- 
"miifos; reparation of culpable damage; punishment where due,”— 
thus attributing the entire cycle of Law and its modes, to the oharao- 
toristically human social necea&ity, as a merely natural sequence. 



SECTION II. 

8AKCTIOKS-^X. KATViUt, ClVIIij XHJUB ANALYSIS AltD Ol^attATXOIT. 

Breach of any one of those primary and principal 
laws upon which civil society is based — out of and in 
conformity with which all social schemes of human 
oontrivance grow ( — the self-existent, self-promulgating 
code of Nature), carries with it some proportionate pe- 
nalty, not inflicted by human power but worked out 
by the subjective force of the sin itself. Each atten- 
dant penal consequence is a sanction^®) to the law 
which it vindicates. Obseivation and experience of 
sanctions operate upon Man’s will, producing a spring 
of action that (when no more powerful motive inter- 
venes) leads to obedience. 

Sanctions of natural or moral Law are threefold ; 
religious, moral, physical. 

What religious sanctions are, Man learns by yield- 
ing to the religious sense im])lanted in him, and by 
cultivation of his innate desire for religious know- 
ledge; being thus led to rational appreciation of Di- 
vine beneficence and of Divine wiuth.^®) The constant 
appeals, in an inchoate or defective civilization, to su- 
pernatural tests of guilt, arq a primary and rude deve- 
lopment of Man’s religious sense. 

Moral sanctions are various ; such as, remorse, loss 
of sympathy and of society: physical sanctions are, 
disease, •pain, death. 

The inevitable operation of natural sanctions co- 
exists with continued experience and need -of them. 



As ibs0)ira 

sdfl does !Mj^ •eertamJy ot tinifotoly/presem ft<aio 
error. 

t)bedience fnodttces and is attended by resttlts which 
are the converse and correlative of the penalties of 
transgression^^*) in each class of sequences or sanc- 
tions is seen the action of a principle of order, permea- 
ting and regulating both the moral and the physical 
world. 


Civil SA5CTIO»8. 

Civil Law, as moral Law, has its appropriate penal- 
ties or sanctions, civil sanctions, imposed and inflicted 
by authority of the Government or State. 

The penalties of civil Law are enforced in a man- 
ner, and are, in their nature and character, equally 
intelligible to all ; they act, for the most part, on the 
bodily sense, but, through that sense, upon Man’s in- 
corporeal nature — staying and restricting njotion of the 
limbs, exercise of every bodily faculty which makes 
life eiijoyable, straining and tortuiing the nerves of 
senseffcion, depriving of property and civil rights — thus, 
multiplying and varying bodily and mental suffering, 
even unto death. How such suffering differs from 
remorse, from loss of sympp,thy, from all merely moral 
sanctions is obvious. 

The civil sanction may be considered as copied or 
modified from the physical sanction of moral Law ; ^ 
differing from it in that the latter is Nature’s ordi- 
nancd, not needing huiflan agency for its infliction, the 
former, an act of civil, human authority — artificial. 
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1T*B rOLITTC.M, TTOllJriWft? ItOW VAR SAirCTIOH lORUrTYCAI. WITH 

All sanctions of moral Law co-exist with, they are 
even enhanced, when followed or aocompanied by 
civil-law sanctions; legal punishment is not with- 
out moral effect, and can scarcely lessen remorse tor 
sin. 

The general effect or power, and therefore the poli- 
tical action of all sanctions, is, upon and through 
Mans proneness and subjection to fear; in other 
words, expectation of sanction generates a fear or 
dread of — a shrinking from any course of action Avith 
which the idea of such sanction is blended ; for sanc- 
tion is suffering, torment, woe. 

Fear is a powerful and universal spring of human 
action, varying in intensity or degree with individual 
temperament, but less fluctuating and partial, in its 
access and effects, than any other influence on or 
mover of the will. Wherever there is doubt *of con- 
sequences there is fear of evil, although tempered by 
hope of good. 

Austin ignored all sense of duty or obligation other 
than that represented by dread of penalty or sanc- 
tion, holding — ^^That bond, vincuhmi or ligamen, 
/Hvhich is of the essence of duty, is, simply or merely, 
‘diability or obnoxiousness to a sanction.” and, “where 
“the fear of the evils which impend from the Law has 
“extinguished the desires which urge to breach of 
“duty, the man mjtfM. He is not compelled or res- 
“trained by fear of the sanction, but he fulfils his duty 
“spontaneously. He is moved to right, and is held 
“from wrong, by that habitual%version from wrong or 
“injury, which the habitual fear of the sanction has 



c^iTaiTrov! WHAT ojtra siHonpirf 09 AxaM>WA8i>B, a trob^tm J7 

'‘gradually . A or ^Ma«i-virtu©, a 

mask or semjijance of virtue 1 
A truer idea of sanction would seem to be obtained 
f%m the simile of an armed sentinel, whose of&ce it is 
to guard the sanctity of a prohibited limit, the passes 
of right (Jus), the lAw’s boundary-mark. 

To what extent, how, men are entitled to inflict and 
to vary the terror of human sanctions, is a problem for 
the moral philosopher : it also belongs to the science 
(or; as some would say, the art), to a deflnition of the 
duties and office of legislation ; which science teaches, 
in detail, what civil laws ought to be — when to be 
modified, when repealed. 

The legislator’s wisdom and skill supplements, as it 
illustrates, jurisprudence ; nor are the two sciences 
separate in principle, but rather in close affinity, if not 
fconna^e. Legislation ever follows and attends upon 
the practical development of Law. This will be ap- 
parent as we proceed. And hence, jurisprudence luis 
b^en well described, ‘the laws of laws’ {leges legAm), 
i. e. the laws or rules by or according to which civi| 
law# exist and are constructed. (’'> 

Tlie horrid ingenuities of the Torture; Mutilation; 
absolute, continued Solitude ; Death, except, perhaps, 
for malicious homicide — ^uch, at least, are question- 
able sanctions. 

As observed by the* latest analyst of English cri- 
minal LawW upon this “part of our institutions” — 
“Surely none can have a greater moral significance, or 
“be more closely connected with broad principles of 
“morality and politics, than those by which* men right- 
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deliberately and in cold blood> kill, ensfeye, and 
“otherwise tonnent their fellow cre8ctuiei|^‘ 

(e*) Froiu smcire to ratify, to mal):e offeo^^al. 

(6) An obedience dififering, in character as in origin^ from that which 
is bom of Man’s moM sense (the internal legislation of Kant). ’ 

(c) Beligion, in a sense intelligible to tbo theologians of every creed, 
has been described, ‘the frame of mind of a man who habitually views 
this life ill reference to the unseen and eternal world, and who regulates 
his conduct accordingly.* 

(d) The author of the ‘Ayee^Akbery’ tims instructs the judicial func- 
tionaries of the empire: if the merit of the cause is so doubtful, 

“that the judge caiuiot take upon himself to pass a decision, he shall 
“pio|)ose the Ordeal.” (Gladwin) Tlic Ordeal was familiar to Hindu 
polity^ hut, it would sofun, in civil rases, as an alternative where rational 
pro<.)f waxS not forthcoming — “Legal proofs are devTihed ns, writing, 
“possosHion and witnesses. In the absence of either of those, it is 
“ordaine<l, that .some one of the ordeals bo resorted to.” (yaj.va.valkva) 

111 Mann, "we find the immediate precursor or the xsubstithte foi trial 
ordeal referred to, /. e. torturing the conscience of a litigant or of an 
accused— not the ordeal itself, vh . — “ In easels, whord no witness can be 
“Iiaxl, between two parties opposing each other, the judge may accpiire 
“a kmovkdge of the truth by the oath of the parties ; if ho cannot 
“ (otherwise) j)erfcctly ascei’ttiin it. By the seven great nsh’s, and by 
“the <leities themselves, liave oaths been t.iken for the piu'i_)ase of jurliciaJ 
“proof; and even Vasinth’ha, being accused by Visw'a’niitra (iif imirdoi), 
4rtook an oath befor^tlic king Sudaman, son of Piyavana.” Yajnavalkya 
hirtlier declares, — “The .scales, fire, water, poison, the sacred draught: 
“the.se are the ordeals for exculpation in case of grave accusations, 
“if the accuser be prepared to pay a fine.” — “ In case of otfenru agauist 
“ the monarch, or gr(*at crime, ordeals shall always bo gone thmugh.” In 
the Ghiirka-llimlu State of Napal, civil suits tiro, on choice of the par- 
ties, reft*rrcd to the ordeal ; but it is not ffucouraged. {fine Jour- 

nal As. Son. Istvol. p. 266.) In llaj]x>otana, “the trial by soffun, liteivally 
“ b>ath of purgation,* or ordeal, still exists,” say.s Col. Tod hi his A nmds, 
and goes on to observe — “ Trial by ordeal is of very ancient date in 
“ India ; it was by ‘ fire’ that Rama provpd the purity of Secta, after licr 
“ aMuction by Ravaiia, and in the same manner as jinictisod by one of 
“ our Saxon kings, by making her walk over a rod-hot ploughshare. — 

“ Where justice is denied, o^’ bribeiy shuts the door, the sufierer 
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“will hi» irfveiwy to tii& to the judg- 

“ moat of .. Go4< aud the ajppesd , .<Arries 

“weight, that it brings mli^ss of 

ii whore the challenge is’ accepted*^”. In the middle jagee pi. Europe the' 
ordeal was a frequent resort ; and trial by martial, combat,, even in civil 
litigiition, catne to be an ordinary substitute for negative purgation, m. 
denial or repelling upon oath of the charge of falsehood in maintenance 
of possession or title. Montesquieu observes: “1 conclude that, 
“ imdev the cii*ciiiri3tanc0s of time in vrhich the trial by combat and the 
“ trial by hot iron and boiling water obtained, there was such an agree- 
“ ment between tho^ laws and the manners of the people, that the laws 
“were rather unjustin themselves than ]^oductive of injustice, that the 
“ effects were moi*e innocent than the cause, that they weare more con- 
“trary to equity than prejudicial to its rights, more unreasonable than 
“ tyrannical." In the same category are auguries, omens, and what may 
be called popular superstitions. Heeren thus refers to .Plutarch’s praise 
of Anaxagoras — that ho had “ freed Pericles from tliat superstition 
“ which proceeds fi’om false judgments respecting auguries and prodigies, 
“by oxplauiing to hitm their natural Ciiuseb.’’-~m. “.He who ^ars in 
“ mind the great influence exercised by this belief or superstition on the 
‘‘undertakings of the statesmen of antiquity, will not mistake the 
“ impcHaiice of such instruction ; aud he will also understand the 
“ (.•ouso((uenccs, which could follow this diminution gf resj,)ect for the 
“populai’ religion in the eyes of the multitiule. The persecution of 
“ Anaxagoras for denying the gods aud exercising his reason respecting 
“ celestial things, could not be averted by Pericles himself, who was 
•“ obliged to consent to the banishment of the phiiosopher. And this 
“ W!^ the commeiiceineut of the contest between philosophy and 
“ popular religion — ’’ 

(e) that is, in the first place, immunity from a large class of the aggre- 
gate of ‘ills that liosh is heir to’— all such as, immediately or mediately, 
result froni the sufferers wrong-doing; 2iidly. self-approval, and good re- 
p\ito, with the great and multifonif blessings of wliicli they are the source. 

( f) Human punishment also imitates the moral penalty of Nature s 
Law,; by exposure to sliame and obloquy, by modes of inviting scorn and 
derision. In such cases, infliction of physical ixain may seem to be a 
secondaiy object (although, usually, the moral degradation, however 
obvious and intentional, is but auxiliary) ; yet, at any rate, civil Law 
chiefly counts, for its influence on the masses, upon the body’s suffering, 

(ff) This is surely a libel upon our race. {Sanctions (i, e* sentinels, 
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exocutioaerei) are oertaii:kiy needed, at all times for some, occasionally 
all ; but, history and experience prove they ore Qot the aolo source 
of felt obligation in the honest breast. Fear has not entii’e monopoly, 
nor has she always pre-audience in foro conscieniicey i, e, in the coniii^^t 
of motives that govern the WiU. 

The true principle was arrived at by Aristotle; who in the 10th. book 
of his Etliios, proves the action and necessity of the penal sanction, as 
an alternative where nature or education have not created a better and 
prior motive, “—because he who is good, and lives with regard to the 
“principlo of honour, will obey reason ; but the bad man desires pleasure, 
“and is corrected by pain, like a beast of burthen.” 

A refined distinction is drawn by some moralists between the rectitude 
of an action and the obligation to perform it ; as, — “ It might be right 
“for me to relieve a beggar, but I- am under no obligation (to him at least) 
“to do it. — The rightness of an action is its congruity with the relations 
“of the agent. ObligJition to the action is the i)Ower which Law, eijforced 
“by [)cnal safictious, liossesses to secure the doing of it.” (payitb) 

But this seems a narrow view of moral obligation, and supposes a moml 
option ^in the practice of the most onlinary virtues. Besider, is not the 
dejuivalion of that moral reward which aU admit to attend a disinter- 
ested, purely benevolent, unconstrained act, a penal circumstance?- -or, is 
it a moral doctrine, that men may attain to a superfluity of goodness find 
rightness ? Occasionally, but seldom, a civil law (or, a rule promulgated 
as such,) invites and persuades, instead of threatening, e. g, lH>unties, 
bonuses, guarantee of privileges. But, this exceptional legislation is 
no exception to the characteristic of civil-law sanctions, as above de- 

« ril>ed; nor can that bo a positive mandate or a law properly and 
hiuically, which docs not prohibit and compel, but invites only and 
induces by a promise. The offer of reward necessarily implies a lawful 
alternative ; it advances a, policy, rather than indicates a law. Promise 
of reward and threat of pain, have been by some writers put in the same 
category, as sanctions. This, for the reason given, is considered an 
error. Obedience to the precept, acceptance of the oftbr, creates a right; 
as any conventional contract might do. 

Bentham admirably illustrates (in his ‘Deontology’^ the operation of 
sanctions, both natural and civil, by the biographical contrast of his 
ideal characters, Timothy Thoughtless and Walter Wise. 

{h) Opinions as to the affinity or diversity of legislation and jurispni- 
dence are not uniform: but then it is by no means agreed what is the 
special piovince or subject of the latter science. 
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** Juriaprndence is writes Mr. Jismes Stephen, ^'Strietly sfpedking, 
*'the science of i«aw> but the science which classifies and described the 
“relations with which Law has to deal, and so points out the limitations 
^^imposod on the power of the Liaw given by the sitbject-matter with 
“which he is connected, just as the science of mechanics instructs the 
“engineer in the resources^of his own art. Thus the ftrst' service render- 
“ ed by the jurist to the legislator is to submit to him the series of 
“alternatives placed at his disposal by the state of affairs. ” 

“It is impossible,” wrote Austifl, “to consider Jurisprudence quite apart 
“from Legislation ; since the inducements or considerations of expedien- 
“ cy which lead to the establishment of laws, must be adverted to in ex- 
“ plaining their origin and mechanism. If the causes of laws and of 
“the rights and obligations which they create, be not assigned, the 
“ laws themselves are unintelligible.” 

(i.) JAS. STBFHEN 



SECTION III. 

in’s THKSB PrNCTIONS OP SOVERErOKTT DBPIXKJ) : DISTRIDUTIOIT OP' Pr»CPlO» 

OF POWER, AR PEXEBMISINO THE CHABAOTBB OP STAXE-POUTY. 

OR CLA6SB8 OF CXTUt LAW. 

The preceding pages have enabled the student to 
acquire correct general conceptions of Law, of Society, 
of the formation of States, of Sanctions. 

Each is a complex or concrete idea, and is further 
ro.solvablo into jural principles, by analysis and com- 
pnrison. 

Schemes of Law, forms of civil society, States, 
sanctions — each and all have one common aim and 
purpose, viz. enforced order: and this phrase furnishes 
a universal key to civil government and *to Law. 
Government is active power, force ; whencc-soevcr de- 
rived, how-^oever exercised. Political goverfiment 
supposes a system, a prescribed mode. If a single, 
unchecked will furnish the rule and mode, the ruler 
(whilst he rales) is accepted as a moral — at least 
an inevitable bU2)erior; and his behests are Law. 
So that, government pre-supposes Law and a ‘con- 
tinuing. source of Law, as its basis and spring of 
action: Law is inseparable from government. Politi- 
cally organized governmenjt is distinctively termed, 
sovereignty. 

The entire functions, office and action of sovereignty 
are comprised and reducible, in object, under three 
general heads: 1. to make and promulgate laws — 
Legislation ; 2. to determine Avhen and by whom the 
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la,vf is iniHnged, to a|>ldj^ vem^ei^ to a8dl|^teai^ 
tions— Judicature; 3. to wi^ld the phyeioal^idtive, 
punitive, ministerial) power of the State— Executive/'*-' 

*^hose several functions may, all or any, be united 
or separate. Russia, China, Persia, the Roman em- 
pire, are examples of all being united in one man. In 
the frame or constitution of the State of Great Britain, 
each one is, in theory at least, separate, and has 
independent (not irresponsible) action; mz. the Parlia- 
ment; the Courts of justice; the Crown (without 
political personality) 

It follows; that civil societies or States vary from 
each other, Ist in the distribution and arrangement of 
the functions of sovereignty ; 2dly. in the provisions 
and chaia»ter of their respective codes or systems of 
Law 

Thus may be determined or designated, analytically, 
each species of polity — each mode of State mecha- 
nism But tlie generic character and class of each is 
piactically defined with reference to the scat of go 
veiiung power, in the aggregate, whether the functions 
be s8patate or confused. Aristotle, in his Politeia, 
explains — 

“It lb evident that every form of government or 
“admimstiation (for the wqrds are of the same import) 
“must contain the supreme power over the whole 
“State, and that this supreme power must necessarily 
“be in the hands of one person, or of a few, or of 
“the many, and that, when the one, the few, or the 
“many direct their policy to the common good, such 
“St.itos are well governed, but, when the interest 
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**jot the one, the few, .or. ^e many *who aare in office, 
^^18 alone consulted, a perversion takee placev^^ 

Aristotle goes on to. name and distinguish seveml 
modes; a kingdom or monarchy; an aristocracy (rule 
of the best) ; and a polity. The last name is common 
to all governments, bdt Is used and described by 
Aristotle as one in which ^Hhe citizens at large 
direct their policy to the public good/' The per- 
versions of each kind he designates respectively, 
a tyranny, an oligarchy (rule of the few), and a 
democracy (rule of the populace). 

And these he describes: ^^A tyranny is, a nio- 
'^narchy where the good of one man only is the 
^'object of the government; an oligarchy considers 
‘‘only the rich; and a democracy only the poor; 
^^but neither of them have the common good of all 
^^in view.” ' • 

Aristotle adds, 

“An oligarchy and a democracy differ in this from 
“each other, namely, in the poverty of those who 
“govern in the one, and the riches of those who 
“govern iu the other; for, when the government Is in 
“the hands of the rich, be they few or be they 
“niore, it is an oligarchy; when it is in the hands of 
“the poor, it is a democracy. But, as we have al- 
“ready said, the one will be always few, the other nu- 
“merous; for few enjoy riches, but all enjoy liBerty.”^"*^ 
This succinct account of modes of civil govern- 
ment or sovereignty suffices, as an a ’pvioi'i descrip- 
tion. In History and in the living theatre of 
tlie peopled Earth, are examples more various and 
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<?LkwUB 0» BJUSTOfiSli Of CixVx£ UlW. 

Kulef of Law, according, to which each State is 
governed and works, are classed and divided, with 
reference to object and purpose: viz. 

The body of rules that regulate distribution of 
political power and functions (the formula of ac- 
tion) in a State, are called, 'the constitution’ of 
the State: the science of those rules and of their 
apjdication is 'constitutional Law,’ 

The relations which the constitution establishes 
between the governing body and the people — rules to 
govern the intercourse of the State — the body of tlie 
nation — the functioning or governing authorities — 
with the subjects, and defining the constitution itself, 
the duties and the limits of its several branches, 
are, 'political laws.’ 

Rules which order the conduct of citizens, members 
of civil society^ one towards the other, rules of 
individual and private intercourse, which describe and 
redress injuries, are, 'private Law.’ 

Rules which control the conduct, the action, the 
ordering, as well of thS collective body, the State 
itself, as of individuals towards and in reference to the 
State, are, 'public Law.’ 

The former, private, is also called, 'municipal 
Law.’ 

Again, rules of Law, the breach of which is consi- 
dered directly to concern and to merit pursuit by the 

E 
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entire community, the State, as a party injured, e. g. 
rules forbidding to destroy human life, rules for- 
bidding acts which may impede any function of 
government — rules so viewed and followed up," are“ 
‘criminal or penal Law.’ » 

The other class of municipal laws, where the sanc- 
tion is a private remedy and compensation, not a public 
pursuit or punishment, is, in a particular, restricted 
sense, ‘civil Law.’(*^ 

An illegal act may be at once a crime and a civil 
wrong: in respect of the fonner, the public, avenger 
strikes; for the latter, the wronged citizen is com- 
pensated. The punished thief should restore his spoil; 
the punished rioter should remedy what his violence 
has caused. 

(a) To this, the executive function, in analysis and distribution of 
governnieiit, is usually considered to belong, a watchful superintendence 
and adjustment of the entire political machinery, especially care and dis- 
pensing of the State finances, also a right and duty to represent the 
dignity as well as might of the community, at home, and in intercourse 
with other nations. Here is the field for statesmanship, for the skill 
of the politician, of the diplomatist ; for a Machiavelli, a Todur Mull, 
a Peel, a Sully, a Talleyrand. 

{b) This word may be rendered, a commonwealth. Aristotle (in his 
Rhetoric) calls * polity^ a timocracy, of which sort property is the basis. 
He gives the inefcrence to monarchy, and places timocracy last, “since it 
“ naturally inclines to be in the hands of the multitude, and all who are 
“ in the same class as to property are equal.” ' But he consider tyranny 
to be the worst of the perversions or deflections# He compares the varia- 
tions of political government with those observed in families. 

(c) Modes of sovereignty have been also designated ; three legitimate, 
vk. autocratic, aristocratic, democratic; two bastard ones or abuses, viz* 
oligarchic, ochlocratio. Of these, the former term signifies arbitrary 
monopoly by a party or class ; the latter, domination of the crowd or 
multitude. 



(d) The aimale of Britain, of the Venetian republic, of France, 
of the 'American federal union — ^together form a repertory and iiluetratiou 
of all methods *of sovereignty. Dr. Whbwell in his ^lemenU of 

analyses the normal tendencies to differing forms of government. . 
•l make a short extract : ' 

‘‘ The natural tendency of the process of time is to% generate an 
“ aristocracy ; but this tendency may be counteracted by the activity of 
“the democracy. Again, the democratic i||koiit may be So feeble that 
“ the nation may be entirely governed by the past ; — by an ancient 
“ aristocracy, or an ancient line of monarchs.^ Where freedom is thus 
“ extinguished, the State answers its moral ends imperfectly. Again ; 

“ the monarchical element may be enfeebled in various ways : as by 
“ dividing the executive from the judicial character ; by presenting the 
“ State itself, not the king, as the source of justice, and by distributing 
“ the sovereign executive power. The executive power may be held but 
“ for a short, time, as by consuls or presidents for a year, or a few years. 

“ By such means, democracy may be established, with very small evident 
“ mixture, either of monarchy or aristocracy.” 

A recent traveller in Central Africa describes ‘ Abeokuta’ as a federal 
republic imder a perpetual president, and considers that people, whom 
h^ describes as “ the remotest and most barbarous of African tribes,” to 
be a living refutation of the opinion, that the ^meks invented federal 
government, buetow, Exploration £c, 

(e) “ The fundamental regulation that determines the manner in 
“ which the public authority is to be executed, is what forms the ComiU 
“ txition of the State. In this is seen the form by which the nation acts 
“ in quality of a body-politic : how and by whom the people ought to be 
“governed; and what are the laws and duties of the governors. Tliis 
“ cohstitution is in fact nothing more, than the establishment of the 
“ order in which a nation proposes to labour in common for obtaining 
“ those advantages with a view to which the political society was estab- 
“ lished. vatxbij 

(f) “Public Law has for its qbject the Stat^ that is, the organic 
“ manifestation of the people : Private Law embraces the legal relations 
“ between individuals, ajj^is the rule or expression of those relations.” * 

savignt (trans. by Sir G. Bowyer) 

(g) municipium^ a town, a eivil community. 

(h) “Criminal jurisdiction is the public power of taking cognizance of 
“ crimes, and imposing punishments for the pubjio wel^re — —civil juris- 
“ diction is that' which has for its object the applicationj||^f laws not 
‘‘ intended for the punishment of offenders, but declaring, clefinihg or 
“creating natural or oivih immutable or positive rights,” bowxbe 



SECTION IV. 

COJffPOltENT »ABT8 0» ▲ lAW, AS A ClVII. BUJLB : THEIB ANALTSIS AND OPEBATION, 

DIBBBTT ; BQITALITY. 

The jurist has to do with the origin, analysis, defini- 
tions, composition, meaning, application, differences, 
of laws — of those iniles of conduct and intercourse, 
which are at once the growth and the cement of civil 
society. 

The necessity, and therefore the origin of Law, has 
been shoAvn, viz. 1. natural or moral, as coeval with 
the human family, 2. civil — the growth of society, 
and medium of organised government. 

So, the analysis, definition and composition of 
every civil law, are severally deducible from conclu- 
sions already arrived at ; which may be thus summed 
up or epitomised. 

All laws of conduct are based on or spring out of 
the one universal, immutable Law. Following, led by 
Reason to follow the mighty Lawgiver of the universe, 
men frame rules of conduct, wdiich are not part of the 
general Law, inasmuch as they are not, nor are they 
intended to bo, of universal force or application, but 
are subsidiaiy and supplemental — an adaptation and 
carrying out of the spirit of the ge|pral code or scheme 
of right and wrong, to suit the peculiar circumstalices^ 
of a portion of the race of Man. All however, in all 
ages, and in all places, are bound by that general 
code: itfollows that, the particular laws deduced from 
or added to it, should not infringe any part of that 
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code, but, OD: the contrary, should harmonize j^d 
in mth, although not of it. 

Such was the doctrine of the great ethical and poli- 
tical philosopher already quoted ; — 

“ Law, now, I understand,” wrote Aristotle, in his 
Rhetoric, “ to be either peculiar or universal ; peculiar, 
“ to be that which has been marked out by each peo- 
“ple in reference to itself, and that this is partly 
“ unwritten, partly written. I call that Law universal, 
“which is conformable merely to dictates of nature; 
“ for there does exist naturally an universal sense of 
“ right and wrong, which, in a certain degree, all in- 
“'tuitively divine, even should no intercourse with 
“ each other, nor any compact have existed — ” 

Thus, <3ivil Law is a development of moral Law : 
breach of a civil law is a breach of duty, a moral 
transgression. It is, however, a breach which might 
not be possible at other than certain times, in other 
than certain places, between others than certain men. 
In respect therefore of their particularity, of their 
merely local or personal application, civil laws are pro- 
perly said to be different from and beside the moral 
Law. 

Yet, as has been demonstrated, the first element, the 
ground-work, the warranty of every civil law must be, 
the moral Law. 

But, the command, the mandatory dogma or rule 
in a particular civil law, may contain more than any 
moral law enjoins, e. g. a prohibition to kill wild ani- 
mals {feroe •iiatura) fit for man’s food, as woodcocks, 
hares, snipe ; a prohibition to grow tobacco oi* opium. 
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to export or to import com, wines, &o; a command 
to build, to cultivate, even to wear clothes, after a pre- 
scribed mode. Such forms of legal restraint have 
a merely relative and temporary value: they aVe, 
in the main, purely arbitrary and speculative/''^^ Yet 
the circumstances of a particular State may render 
such innovations upon or supplement to the moral 
Law properly and morally expedient. ' This, then, is 
a conventional or civil element ; and it enters into the 
composition of civil laws, generally and as a rule : 
for, even those laws which sound as mere repetitions 
of what the moral LaAv enjoins, e. g . — Slay not a man ! 
Take not that which is another's! — are, strictly, jao 
exceptions. Different codes of civil Law define differ- 
ently, according to the conventional opinions or the 
necessities of each community — what is criminal liomi- 
cide, and its varying shades: so, the definition of 
what is another s, also what constitutes a wrongful 
appropriation, vary in different States. 

The most distinctive and universal feature of 
difference in the two codes, of Nature and of Man, 
is, the arbitrary or civil sanction. . ^ 

Execution,” pithily wrote the great English 
lawyer. Coke, is the life of the Law,” 

Execution, punishment, penalty, sentence — are 
terms expressive of the vital action and force 
of civil Law: when they cease jto have meaning or 
effect. Law has no civjil or political existence; it is, 
then, but a precept or dogmatical injunction. 

'^Justice,” declares the Dharnm Sastrcij ^^was 
''created by Brahma under the form of Punishment.” 
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So then, every civil law is composed of a; mandate 
(-*-a command,* an injiih^idh, an imperative ;|)rppo^ 
sition, a dogmatical precept, a wamii^, a proMbitidh’ 
or direction — ) and a sanction; the mandatory part 
having a moral element and a conventional element. 

The latter may be also called, the civil, the arti- 
ficial, the mutable> the local, the arbitrary, the" hfiman 
— element, incident pr quality; each epithet indicating 
a characteristic not included in the indispensable, 
universal, or moral element. 

The nature of Man — his faculties and his propensi- 
ties — must determine the scope and application of 
Law : in other words, the motive, subject, oper- 
ation of rules of conduct must correspond with, 
be within Mali’s ^here of action — a dogma thus 
explained by Domat : 

“We cannot take a more simple and surer way 
“ for discovering the firat principles of laws, than by 
“ supposing two prime truths, which are only bare 
“definitions. One is, that the laws of Man are 
“ nothing else but the rules of his conduct; and the 
“ oth5r, that ’ the said conduct is nothing else but the 
“ steps which a man makes towards his end.” 

To argue upon, and to explain the end of Man, the 
purpose of Man’s existence, is, to lay bare the founda- 
tions, to develop the structure, to illustrate the 
necessity, and application of Law. In Man’s steps 
towards his end, we know must be found every inter- 
.mediate object and aim which consist with the pur- 
pose and end of Man’s being: and it is the observation 
of an old English moralist, that, whatever is directed 
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in the shortest way to that end, may be called 
^ right/ as a right line is the shortest of all. 

To associate and to form communities, to §rect 
powers and principalities, to organise schemes ^ of 
political and social action, to possess, to enjoy, to 
improve, to explore, to discover, to speculate — such are 
human aims and occupations, all tending to the end : 
for they -are the natural results and promptings of 
Man’s wants, and of Man s Reason ; that Reason 
being influenced (not seldom clouded and impeded) by 
a secondary power, Man’s will — itself but a result of 
motive forces. 

Association — the union and opncord of intentions, of 
aims — must, in action or operation, restrain something 
of the will 6f each individual in the union : hence, 
civil Law itself has been defined, Hhe deliberate reason 
of all, governing the occasional will of each.’ What 
each one is to have, not to have, to do, to refrain 
from, must be ascertained. To every grade and 
form of asj^ociation, this rule and necessity applies 
and inherently belongs. 

' Political associations — primitive nationalities^ — are 
formed gradually and variously, discordant wills give 
way and combine, uniform action is authoritatively es- 
tablished, by degrees : that unifonnity is civil Law, 
the result of collective sentiments, habits, manners 
— of convenience, of circumstances, in continued 
association. W 


IIBEETT: EQUALITY. 

It follows from, and is indeed but a paraphrase of 
the preceding sentences, that subjection to Law indi- 
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cates restraint and coercion — a uniform and compulsory 
progress, notwithstanding and in contrast with the 
ever- varying will ; the Law^s power is necessarily su- 
prelne and single, admitting of no rival, no interfer- 
ence. It is a primary characteristic of all Law, to de^ 
fine as well as to enjoin restrictions — ^to define and cir- 
cumscribe, for each member of a law-directed commu- 
nity, a range of action; thus to preserve and protect 
the common weal. Without speculating upon the 
ideal (general and abstract) freedom or license of the 
human will, it is an obvious truth, that, the indulgence 
or exercise of that mysterious motive-power can- 
not, under any circumstances, have unlimited scope 
or range: its proper arena of action, as well as the 
faculties of, its agents, must always be limited. 

The terms liberty’ ^freedom' represent a range 
of acticm, and have always a relative significance, 
e. g. in relation to the moral Law — to expediency 
or safjgty — to the economy and exigencies of civil 
society. In this last relation, liberty has a juridi- 
cal meaning and value, and may be defined ‘ the range 
of action of social Man.’ 

governments,” wrote Montesquieu, ‘^that is, 
in societies directed by laws, liberty can consist only 
^4n the power of doing what we ought to will, and 
/^in not being constrained to do, what we ought not 
*^Ho will.” (-) 

He is free, he enjoys liberty, who knows no other 
check or trammel, in the exercise of his will, than 
Law, moral or civil ; nor without constant general 
forbearance, can there be particular or individual 

p 
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liberty. Admirably is this truth at once expressed 
and illustrated by Cicero, : — Fof t|iis it is we are 
servants of the Law, that we may be free men.” 
Thus, Law confers as well as secures freedonf of 
action. That the security is but imperfect, must 
follow from the impossibility of preventing (which is 
something else than punishing for) results of the 
errant will and ways of men. So is Man constituted 
— the victim of his own mysterious and dangerous, 
though valuable, ennobling prerogative, free-will!. 

It is in this definite and significant view of liberty, 
that Kant defines (i e, a juridical system of right), 
to be, ^Hhe aggregate of conditions under which 
^^any one's freedom of choice {arhitrium) becomes 
compatible with the liberty of others ; conforming 
^Ho a general law of liberty.” 

Man, ^ the rational creature, has a conscious puipose, 
an intent, whenever he exercises his faculties. His 
own free-will, his own choice * and option ^selects 
and determines that purpose. Law — moral and civil — 
may, indeed must, constrain his will, e. by the 
threat of sanctions or (in exceptional cases) by pre- 
ventive coercion. But, there is a constraint which 
is a constant and normal infliction, leaving its victim 
without any possibility of choice, any use of his 
free-will, any discretion to do or not to do. One 
so subject, has not liberty; his will’s choice — his 
arhitrium (a comprehensive name for all action of 
free-will) is not limited merely, i, e. by any limit as 
a result of some organised scheme of common subjec- 
tion, voluntarily submitted to by moral agents — but 
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the domain of free-will is conWted into a silent, 
barren waste ; yhilst Nature’s privilege, to cultivate, 
to lay out, to improve that domain, is tiansferred 
( — * control over that . privilege is transferred), as 
an increment, to a particular external power, to a 
foreign arhitrium, whether of one or more — external, 
and therefore wholly irrespective of, needing no im- 
pulse from the rational or other motives of him upon 
whom it is thus brought to bear. Such an one 
is, a slave — the mere instrument of another’s will. 
Being divested of free-will, Qf the exercise of his 
Eeason to shape his intents or his conduct — being, 
therefore, without moral responsibility (in respect 
of his involuntary progress), he has lost his human 
supremacy — his manhood, at all events its outward 
characteristic ; though, may-be, having the conscious- 
ness, as he undoubtedly holds the dormant prero- 
gative, of a rational, morally independent, will. 

Equality, in jurisprudence and in political science, 
means — the equal, unvarying protection of Law, to 
which each one is entitled. Men have equal rights, 
but to.unequal things. The station, duties, possessions, 
condition, success, of individuals necessarily differ — a 
necessity as real and as rational, as the physical diiier- 
ences of stature, of colour, of temperament. What 
rightfully belongs to each. Should be equally secured 
to each, by Law. 

The measure of what should belong to any member 
of a civil society, is the result, in each case, of an 
aggregate of facts, which indicate the condition and 
claims of the individual. Law does not create, but 
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enquires of and marshals those facts, under the se- 
veral heads — status; contract; wrong.^ As the inci- 
dents and accidents of each one’s civil position, are, 
under those heads, found to be ; so must follow diis 
civil advantages and claims, created or recognised by 
each jural system of rights, wrongs, remedies, duties, 
as hereafter explained. 

(а) In every such instance, the wisdom or the error of legislative 
intervention — whether or not the particular interdict be within the 
sphere of civil Law — is demonstrable, by means of that great effort 
of modern progress (vaguely foreshadowed by Aristotle), the science 
of Political Economy. The rules of this science furnish a formulary 
test of legislation, and are in aid of the application of laws : they 
reveal the practical working and intrinsic results — while jurisprudence 
traces and analyses the gradation and history — of a people’s laws. 

(б) This view, while it ignores deliberate, a priori construction of 
a primitive polity, does not touch any theory of motives or incentives 
that bring men together. Bacon defined the aim of legislation to he, 

that the citiifens may live hap}nly.” — and Aristotle insisted ,that civil 
.society was founded, not that its members might live^ but that they 
might live well; repudiating the notion, that a State is an alliance 
‘‘ mutually to defend each other from injuries, or for a commercial inter- 

course.” Aristotle thouglit individual virtue to be the iiornial aim and 
purpose of statesmen and legivslators. But little research or reflection 
is needed to discover, that, methodizing, even knowledge of the legiti- 
mate uses and modes of civil association, arc efforts of a society when 
organised, not preceding or during its formation. Instinct (or natiiral 
human tendencies), necessity, wants, emergencies, pro<luce arrangements 
ajid relations, w’^hich mental effort, pliilosophieal and scientific cnejuiry, 
in time analyse, investigate, ajid i.*iaturc. Legislation pi’oper cannot be 
the origin either of a fState or of laws. 

(c) The latent force of that seemingly simple proposition dis- 
covers itself in the following philosoidiical dognia of Kant; 

“ Liberty, considere<l with refei^nce to the mental legislation of 
‘^Reason [ — the moral sense], is, in truth, but a faculty [ — a range 
“ of action] : the possibility of wandering from [the precepts of ] that 
“ legisliition, is but defect of power.” 
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If a road to a certain goal be along the edge of a precipice, the 
possible accident, that a way-farer may, carelessly, rashly, or ignorantly, 
step over the precipice, can scarcely be included in the idea Or desciiption 
of his liberty to travel to that goal or on that road. So, in the path 
o# life,*' the will or the physical faculty to transgress, to go astray, to fall 
— is a weakness, a misfortune, a defect, not an extension or effort of 
liberty, in any significant or rational sense of that term. 

id) In this account of liberty, no provision is made for the unrighte- 
ousness of any law, such as may excuse or, in plain obedience to a para- 
mount rule, even warrant disobedience. A law, which the subject can 
have any righteous option about obeying, is exceptional ; it is not a 
juridical, but a political (also a moral) dilemma. * 

There is another, and perhaps the most popular application 
of the word liberty, in which sense or use it has ever been a very 
tocsin of dispute and strife, and in which it admits not of definition, 
viz. the position to which the subject, under every or any government, 
is entitled, as respects freedom of speech and of action, as respects also, 
voice, power or shal'e in every or any function of government. This 
is a problem — a diiferent one in each case — of legislation, and of specu- 
lative iwlitics. 

Benthani, commenting on the 2nd Article of the French Declaration 
of Rights, of 1791, wrote: — 

‘‘ We know what it is for men to live without government, for we see 
instances of such a way of life — w^e see it in many savage nations, 
or rather races of mankind ; for instance, among the savages of N. S. 
“ WahiS, whose way of living is so well known to us : no habit of ob- 
“dience, and thence no government — no government, and thence no 
laws — no laws, and thence no such things as rights — no security — 
“no property: — liberty, as against regular control, the control of laws 
“ and government — perfect ; but as against all irregular control, the 
“ mandates of stronger individuals, none.” Bentham ignored ‘ natural 
rights,’ even in the constitution of the family, except as a mere conse- 
f|uencc or inference from brutal* i. e. physical force ; therefore, he 
ignored domestic government, as ‘ regular.* This dogmatic view (more 
formal than real) does not affect the force and truth of his illustration 
of so-called liberty in the absence of civil sanctions. 

(e) This is not the place to discuss theories formed upon an 
absolute, single, yet undefined meaning of liberty, viz, co-extensive 
with the possii)le indulgence of an ideal will. Every law, in that 
view, however traced and wheiice-soever it emanates, infringes liberty. 
Theorists of that school, although strenuously ignoring a code of 
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tgotulnot finiocodont to nncl irvct^jtoctjvo of human sjstcm.s, in.sist 
a ^natural’ liberty; this really being, when analysed, an 
uniiatiiral license. They cannot gainsay, that men' have not liberty, 
as the fecatJiered race have, to soar among the clouds, to ride aloft with 
tlie winds, nor yet to dwell with fislies in the deep waters — that nieli 
have not liberty to set at naught the universal laiv, that animal life 
needs for its support a constant, tedious process of eating and drinking ; 
in this region, vis. of physics, a law is recognised — a natural law, one 
before and beyond human contrivances. But, that men are not na- 
turally — irrespective of human devices, oiiinion, and prohibitions — 
at lihert}f to kill, to maim, to cheat their fellows, is, by the same school, 
considered an unwarranted and uni>hilosophical assumption ! 

The jurist regards only civil liberty, which docs not need nor invito 
any speevdative enquiry of a natural or pra>-civil liberty. 

(f) “ It has been said, that All men are horn equal. But it is 

evident that this is not true iis a fact. For not oidy are children, 

‘‘ for a long time after birth, necessarily in the i)ow'or of parents and 
“ others ; but the external conditions of the society in which a man 
“ is born, as the laws of property and the like, de^rmine his relation 
“ to other men, during life. If it be said that these arc extraneous and 
** accidental cii’eumstaiice.s, not born with the man ; we answei’, that 
“if we reject from our consideration, as extraneous and accidental, all 
“ such conditions, there’ remains nothing which wo can call intrinsic 
“ and necessary, but the material conditions of man’s existence ; and 
“ if we wore to adopt this view, the principle might rnorc) properly be 
“stated, All 'men are equally horn. The relations of Family, I’roperty, 

“ and the like, are as essential to man’s moral being, as Jjanguage, 

“ without which his mind cannot be unfolded to the apprehension of 
“ Buies, and the distinctioji of right and wrong. If therefore our 
“ assumed equality rejects the former cireninstiince, it nuist rej(ict the 
“ latter.” Elements of Morality. 



SECTION V. 

JURAT. SIGNIPICANCB OP BIGHTS, OBLIGATION, DUTY. HEADS, CLASSES, TITLES, 
EXPLANATION OP BIGHTS AND WRONGS. 

^^Tjie conceiytions of tlie fundamental Rights of 
^^men are universal, and flow necessarily from the 
moral nature of Man: the definitions of these 
Rights are diverse, and are determined by the laws 
of each State.’' 

Private Right lies under the protection of public 
laws ; for Law guards the people, and magistrates 
guard the laws.” 

Whatsoever man may claim protection for, to be 
protected in, by appeal to Law and to the sanctions 
of Law, is his Right — lawfully his own, under 
guarantee of Law; e, g. life, property. Liberty (as 
defined in sec. iv.) is I'ightfully claimable; therefore 
liberty may be designated a Right. But liberty is 
more scientifically classed as the entire aggregate or 
sum of each one’s Rights. For, Rights are powers, 
facuUJes of action or ,of enjoyment, marking out, 
constituting each man’s range of action: each man’s 
Rights therefore necessarily cover the area of his 
civil liberty. A Right is, essentially, an idea of the 
future, viz. the continuance of what is, or, the assured 
coming of what might or might not come to pass.^"^) 
The respect, restraint, conduct, imposed, by law, 
on every one, with regard, in relation to every Right 
of every other one, is, in each instance, an obligation. 
So that, each one’s liberty is bounded and defined by a 
wall, a hedge-row of obligations ; beyond and close 
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upon which, on all sides, are the several, separate do- 
inning of others* Bights — all otlicr areas of liberty. 

Tbo obligations of moral Law are called, .as 
such, emphatically, duties; being* what is duo to 
Reason, to Nature, to God. Therefore, in so fu* 
as any scheme of civil Law is, probably (though 
perhaps not critically nor precisely) in consonance 
V'itli the universal code — in so fiir as obedience to 
civil Law is an alternative refuge from confusion 
and lawlessness — to such extent (at any rate), such 
ol)ediencc is a paramount and moral duty.^*^!^ The 
word Maty’ is also used generally, as a syno- 
nymo of obligation ; moral duties/ legal duties. 
However undefined, oven vague or conjoctiu'al, the 
ideas of mutual Right and obligation, in a primitive 
polity , still, civil rules of Right and obligation 
must always practically exist. Every emergency,^ 
every phase of relation and of collision — whetlier 
creating, exhibiting, or infringing Rights — provided 
for. Experience and civilization mature the rational 
and skilled understanding, adoption, formatioii of a 
scheme of Riglits and of their infringement: but, as 
the rudest polity must contain an adjudicating func- 
tion — as no association, professedly (however rudely) 
organised as a polity, carf exclude any possible con- 
tingency that may call for a rule of decision upon 
Right and obligation — as the occurrence and develop- 
ment of commerce, of modes of dealing, of o])pres- 
sions, of mutualities and antagonisms, depend not 
upon Law or civil rules; but, as already explained. 
Law is called into exercise in order to give those 
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inevitable results of Man’s propensities and wants, 
scope, limit, o^* check, adapted to the exigencies of 
<;ivil life — it follows, that, Rights and their cor- 
relative, obligations, are implied, to • an indefinite 
extent, in every grade and kind of polity. It also 
follows, that the knowledge, the precise demarca- 
tion, the minute tracery (as it were in a network) 
of civil Rights, progresses with the progression of 
a people, in the arts and improvements — in the 
intellectual culture — in the combination and fixed- 
ness of purpose — that characterise, more or less, 
all civilly-social existence. With respect to formal 
or ox])ress legislation; it is clear, that definition of 
Right enters into every enactment or promulgated 
law. One olijcct of every complete legislative act 
must be, to guard against the infraction of a 
Rights and, in so far it must, in some way, de- 
fine, create, or affirm the Right treated of deter- 
mining, Avitliiii the purview of that particular law 
and as the legislative judgment, the national con- 
science thei’c wills, Avhat is right and what is wrong. 

Nf) enquiry, then, can be more germane or more 
essential, in the study of jurisprudence, than, what 
are or may be Rights civilly protected — jural Rights, 
their (pialities and incidents. 

Every violation of a Right, is, Wrong; and, being 
a negation of, or opposed to jus, it is an in-jury. 


REMEDY. • 

Oompensation for, reparation of the loss occasioned 
by, wrong and injury, is every man’s Right. 
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A Iir»HT, AND PROTBCTOB OP ALL RIGHTS. 


*^^Now, since/' wrote Heineccius, ^Svliatsoever ren- 
^^ders another more unhappy, injures •him ; but he 
renders one most unhappy, who, having injured 
“ him, does not repair the damage; the consequence 
^^is, that he who does a person any injury, is obliged 
to make reparation to him ; and that he who refuses 
^Ho do it, does a fresh injury, and may be tmly 
said to hurt him again.” 

This Right may be defined — restoration, actually 
or virtually, to the state of things existing before 
— rather, which would have been but for — a AVrong 
done {/. e. to the status quo), as far as possible. 
To protect, to enforce, when du6), (thus giving 
a value to) every civil Right, Law provides a 
remedy — a method of pursuing the wrong-doer, of 
verifying and of obtaining the Right. Hence, the 
Law maxim, ^ Every Right has a remedy'; Right and 
I’emedy being cor- relative terms. Thus, breach of 
some law, infringement of some civil Right, neces- 
sarily precedes exercise or defined existence of the 
Right of reined}^; which, until such breach, is mere 
ly potential and contingent it is a Right that 
accompanies oi- supplements every other civil Right. 
Remedy is the indicator, the Avitness of Wrong ; 
it is the road or means of attaining to, as well as 
a test of the particular sanction, which the Right, 
the rule of Law violated demands. Pursuit* of 
remedy leads, in the first instance, to a new, defined 
Right and legal ♦claim, viz, adjudicated restoration 
— Avhich term includes the restorative equivalent, 
compensation. If the payment or other act of repara- 
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tion decreed, be resisted, ‘then the sanction applica- 
ble is enforced! W 

PE1180BAL 8ECUBITT; PEBBOKAL PBEEDOM. 

Civil Law must always protect — ^guarantee immuni- 
ty from hanii to, the body, the person — each ones. self. 
Detriment to, interference with, active assumption of 
power over the life, the physical or the mental condi- 
tion of a fellow man — ^gratuitously and without neces- 
sity, moral or civil — is, universally, a Wrong. 

Wounding, striking, unauthorised personal trespass 
or restraint of any sort, acts directly causing damage 
to health of inind^O or of body, illegal meddling with 
mental or bodily action — such are infringements of 
personal integrity and security, the first of substantive 
Rights.^*^'’^ 

Our* Indian Penal Code protects all classes of 
subjects, wliether Christian, Hindu, Mahommedan, 
Seikh, or of any other creed or denomination wliat- 
ever, in rational ex-ercise and exprcKSsion of what 
each may hold to be — Religion ; by punishing taunt 
and ^ridicule of religious feelings. 

By such treatment of intolerant and rude disregard 
of solemn and valued convictions — even, may-be, of 
popular credulity — the personal civil Right to inde- 
pendent- thought, in a wide and most important (per- 
hapKS the highest) range of mental activity is recog- 
nised and vindicated. 

All laws imposing restrictions upon expression or 
communication of thought (e. g. censorship of the 
Press), range under this head; inasmuch as they pre- 
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scriToe and define the subject’s personal libertj in a 
particular field of thought and action. 

SULP-DBPEHCB : PBIVXTE COEKCION. 

Nor, is State or jural protection confined to apply- 
ing remedies and sanctions, in their ordinary accepta- 
tion, i e. as a cure or consequence of wrong. I'he 
Law should prevent and resist evil, as well as repair 
and punish. A threat, accompanied or conveyed by 
attempt or gesture of violence, itself confers a Eight 
adapted to the necessity of tlie case. Self-defence is 
tliat Eight, as well as the exj)ressiori of that necessity. 
The defender is, unavoidably, an instrument of the 
Law. The imminent danger of the aggression, which, 
if continued, may be irreparable, i)laces the party 
attacked in an exceptional position; which j-eleases 
him from his general obligation to respect, every 
one’s person and to abstain from personal violence. 
Tlie immunity guaranteed by Law, is not to be con- 
verted into a weapon or opportunity of violence, nor 
a jneaiis to aid and promote violence ; the attempt 
so to use it cancels, for the occasion, the violators 
general Eight : the sliield or cer/is of Law drops, 
vanishes. 

The same rule and reasoning applies to protection 
of any Eight, e. g. possession, wherever a similar 
necessity, viz. for the threatened party to act as an 
instrument of the Law, exists ; the emergency pre- 
cluding recourse to tribunals or public officers. Just 
as contract (it will be seen) creates an occasional law 
and obligation, viz.^ to observe the terms of the 
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contract ; so, violence or attempt of violence, in each 
case, creates, ^ves birth to a new Right, of resis- 
tance, coercive repulsion, self-defence — a Right en- 
forced, not through the active interference of Law, 
but by an exceptional pemiission, by withdrawal of 
a general prohibition. 

Tliese are not only juridical rales, but a part of 
natural Law; contradiction of which would be an 
act of oppression, not of - Reason : for, State-coer- 
cion is but a civil substitute of the inherent natural 
Right, self-protection. 

The aggression which warrants disregard of an- 
other’s general^ Right of personal security, is not 
conlined to aggression upon oneself. Right of resis- 
tance must be co-extensive with the duty, the 
obligation and the Right of protection; for, wher- 
ever Law declares any Right or imposes an obliga- 
tion, all acts and power necessary for efficient exercise 
and performance thereof are delegated, as of-course. 
Moreover, wherever the public Aveal, the general 
peace of the community, c. <7. prevention of heinous 
crime* or of clearly wrongful violence, calls for private 
interference ; flicrc, such violence, such vindicatory 
coercion as the occasion morally justifies, come under 
this head of Right. ^ , 

The English Courts have supported tlie Right of 
protective coercion, in defence of a child, a Avife, a 
husband, a relative, a servant, an apprentice, a friend, 
a neighbour. 

This Right, has an obvious attendant risk,, viz. 
he avIk) assumes to exercise it may mistake the occa- 
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STiTUS,* 


sibn, or may exceed the legal violence w hich the 
occasion — ^the crisis, calls for and permits. Tiie Right 
is created by sheer necessity (judged not critically, 
but practically) : its extent, i. e. the license conferred 
by it, must be fairly measured by that necessity. 
The Right admits of no precise definition ; it is a 
symbol of the Law’s weakness and short comings ; 
hence, it is. usually treated and classed, rather as 
an exception to the action and rules, than as properly 
wdthin the pale, of civil Law. Jurists have also treat- 
ed tlfis Right as the primary legitimate use of the 
coercive sanction, in support and assertion of Right; 
the prime motive and justification of every civil sanc- 
tion being, protection. Thus, the use of force is justi- 
fied — “ Istly, in self-defence, to repel present injuries ; 
“2ndly, to compel reparation for past injuries [for 
“which remedy is given]; and, 3rdly, to .prevent 
“future injuries, by punishment of , the wilful viola- 
“ tors of rights [penal laws].”(“> 


STATUS: CIVIL BELATION. 

In addition to the class of simple, absolute rights 
of the person, each member of a civil community 
has a status (standing, position, condition), i, e, a 
social place and rank, according to which liis civil 
rights, duties, conduct, are to be estimated; which 
status involves and confers distinct civil signifi- 
cance and rights: he is, the head of a family, a 
son dependent on his father, an orphan under guar- 
dianship of the State or its delegates; he is, a 
magistrate, a soldier, a priest; he is, a trader, a 



BTRIS, AOB, WIALTH, MODE OR lirE, SFX CABOT. 


47 


lawyer, an artisan; he is, may-be> free from office, 
or calliog', from family-cares, merely owing allege 
ance to, and clai^ng protection from the <8^9* 
However that be, 'he yet has a place assigned' to 
him in the roll of members, according to his birth, 
to his age,W to his wealth, W to his mode of life,W 
to his physical, civil and social accidents. Thus, each 
one’s status comprises and is, the aggregate of such 
of his qualities, capacities and relations, as are of 
jural significance. Sex,<«) health, normal human form, 
are each a circumstance of status so described. 
But, there is a civil use of the word, more defined 
and loss comprehensive. In the Roman Law, a per- 
fect status (called caput) signlBed the union of — 
liberty, membership of a family, and citizensliip. 
Whatever touched the integrity of either of those 
characteiistics of a free Roman, caused a diminu- 
tion of his status. Qualities or attributes not in- 
cluded in those characteristics, of Avhatever juml 
value, (such as, repute, healtli, competence, &c.) 
w'ere not incidents of status. 

Austin observes, the various conditions (or status) 
“of various persons, are not the sources of difler- 
“cnccs in their rights, obligations and capacities; 
“ but are constituted or formed of those very difier- 
“ences. A given person bears a given condition 
“(or, changing the expression, belongs to a given 
“class), by virtue of distinctive rights, capacities, 
“and duties — by a want of certain rights, and of 
^“capacities to take those rights — or by exemptions 
“ from certain obligations. In other words, these 



48 


WR0N08 TO STATUS. 


rights, capacities, and duties, or those incapacities 
^^and exemptions, are considered as forining or 
composing a single though complex being, and are 
bound into that complex One by the collective name 
^condition.’” Rights of status necessarily vary 
and multiply with the social, commercial, official, 
artificial relations, created or recognised by each 
system; activre disregard of which are, in that system, 
civil personal wrongs. Depriving a father of his 
child, a husband of his wife ; injuring either father 
or liusband through personal injury to the child or 
wife; iJlegallj and maliciously alienating custom- 
ers from a tradesmaiij clients or patients from a law- 
yer or medical practitioner — such are obvious iib 
stances of injury to status. 

AVith respect to the status, the relative rights, 
created by State-offices, as of judge, magisti'ate, 
military commander, &c ; interference with tliose 
rights — i, e. with execution of the duties assigned 
to the offices respectively — although it must involve 
personal indignity and cause for individual com- 
plaint, is an affair of State, a crime ; since; the 
primary and most material injury is, to the public, 
the nation, whose service and welfare is tliereby 
marred or trifled with. .But, tlie officer may, by 
some fraud or •machination, lose his office, or his 
hold Upon the confidence of the public, the estimation 
of his superiors. Here would be private and person- 
al wrong or damage, by means, through the channel 
of his official status. 

" Most frequently in such cases, status and special 
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chaTActeristicd are raihilsr III enite^im 19^ amou^f^f 
damage dojttej “of lo0s to h& ccHa|ie!|isa 4 ^. 
distiact injmy : ixt^ueh as the moAg co^iajy^'df 
is *a violatioe of an ai^olute — of a direct* as > well 
as of aa artificial or relative Bight; e. g. defiuna^ 
tion, illegal deprivation of property such as profits 
or income. ■ • 


EICIHIS OE 7AMI1.T. 

The members* components* of a family, have reci- 
procal rights, as such — ^rights of that status, viz. of 
parentage, filiation, blood-relationship. The primitive, 
universal, and paramount character of this class of 
rights give them a special significance: they stand 
in relief among status-relations : they constitute pri- 
mary society, the basis or commencement of all civil 
union. As the paternal typifies all dominical and 
imperial control; so is there found in the filial and 
fraternal ties, the type and precursor of civil subjection 
and of civil forms of fellowship. Civil Law often 
deals arbitrarily, at all events very variously, with 
the mantal and the parental instances of this class of 
status-rights; in the character, and duration, and 
evidence, of paternal authority; in all incidents of the 
mari’iage tie — ^in its veiy ,idea and definition. The 
subject is treated at length in a separate section. 

OOOD’NAUB SEIF-BEaPSCT. 

Beputation, chamcter, is the life of life, at once the 
atti active and the repulsive medium of our social 
mingling — the lustre or the bane of each one’s 

H 
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social existence. It is the ‘reflex sentiment’ (so 
named by Dr. Whewell), consciousness of which de- 
tennines the worth of all that life can give, to the 
large majority of mankind. It is a second self. Ob- 
viously then, to lessen, to lower, without warrant 
of Law, the reputation, character, existimation(’‘> 
of any-one among his fellows, must often be a serious 
social and civil grievance. Hence, laws of defama- 
tion, slander, libel 

Good-name is a moral reward, therefore a moral 
Right, and, in one shape or another, always vindi- 
cated by civil Law. . Like to sale-price of a 
marketable commodity, fair repute or good-name 
fluctuates, but it is a normal result, and the integ- 
rity of the premises which produce that result 
(as with price) is of vital consequence to all. 
Therefore, Law provides, that the market be not 
tampered with. 

But, in order to earn, to have a title to good 
name or repute, in other words, a claim to respect 
from others, there is one intrinsic motive and per- 
sonal sentiment imperatively needed, viz. self-respect<*> ; 
the integrity and preservation of which is therefore 
a Right, and, as an action of the mind, may range 
under the Right of security : yet, it is also in 
close alliance with the Right to good-name, when- 
ever this is earned or sought. 

To make an insulting speech, may — and that, mere- 
ly in respect of -personal dishonor, of wounded 
feelings, — infringe a civil Right : for, the sentiments, 
the manners, the civil content of a people, may 
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require so nice an estimate of personal immunity. 
In the Dharmu Sastra ; 

If any give abusive words to a deformed or dis- 
eased person, whether the words be true or untrue 
"'or in the form of irony, he shall be fined — ” 

The Penal Code of British India teeats as an 
intrinsic civil Right, the mental modesty — ^also the 
(oriental) seclusion of women; any violation of either 
is a crime. 

History tells, how insults have been, Law approv* 
ing, wiped out with blood. The historian of Sweden 
(Geijer) quotes an old law of those famous northern 
tribes, — that, ^whosoever upbraided another, as not 
being man’s match nor a man in his heart,’ should 
render himself to do battle with the man he had 
insulted, at a spot where three ways met. If the 
person against whom the words had been spoken 
came not to the meeting, it is said, then must he 
needs be such a one as he hath been called, and 
can never again bear valid testimony, nor take oath. 
‘‘If the person who spoke the words came not, he was 
“to be publicly proclaimed infamous {nidi'ny)^ and a 
“memorial of the fact must be erected at the spot.”^^) 


PBOP|BTT. 

To have, to possess, lb use — these are terms indica- 
tive of property, a natural institution, one of primary 
society, found in, because essential to every stage of 
society; however improved, modified, analysed and 
built upon by civil laws. 

• In the simplest association, if mankind but co- 
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existed without associating, something or the use 
of something must be an individual’s* own, entirely 
or for a time: this is necessaiy to any enjoyment 
of life, to life itself — and this is ‘ property,’ 

What is one’s own, the interference of every other 
is excluded from : this is the essential condition 
. of ownership. Exclusion is then, the generic, the 
fundamental idea in property. Men are associated 
in order to enjoy the common birth-right of mankind, 
the Earth and the things of Earth. The Author 
of the Universe, by giving that birtJi-right and 
heritage in common, ctFectaally decreed and compelled 
association; association necessitates rule and me- 
thod and mutual forbearance f supra p. 32). 

Its necessity being established, what is tlie medium 
or the criterion of appropriation, of property? The 
answer is, — occupation, labour. By ‘occupation’, 
is meant, the act of a first taker, the effort to 
appropriate ; which act and effort, if continuous and 
sustained (as must be assumed), include labour. 
Eastern codes have expressly recognized industrial 
labour t®). as a basis of property : — 

MAN a — “Sages, who know former times — ^pronounce 
“ cultivated land to be the property of him who cut 
“away the wood, or whp cleared and tilled it.” 
And from the Sheraa — “Hb who brings into life 
“ land which was dead, he is the owner thereof.” 

Such is the character and origin of this Right, 
as a necessary mode of enjoyment or benefit. Its 
jural significance, its guarantee, must of course be 
from Law : and in this sense one may understand 
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Kant’s dograa,-^1!5M> notioa, jrfi'a .'ftfidns aHid'tKil^ 
external to self*can have no existence save in the 
social condition, i e. in civil society or union— «not 
as * a confusion or identification of the primitive 
‘Right of air with the distinctive idea of property/®^ 

Regarding property as a rule of enjoyment — a pre- 
ventive of, a safeguard against confusion and dispute 
among men, it may well be contended, that, .where 
dispute is not physically possible (as, where duality of 
claims cannot be), there, property is not possible, 
at least in a civil sense. Variety, modes, divisions, 
disposal of proprietary rights — depend on the me- 
thods and policy of each scheme of civil laws; e. g. 
feudal, zemindary, copyhold, labour-rights in land; 
the several rights and modifications of property 
as, hirer, pledgee, factor, custodian, general owner 
where there is a pledge. 

Grotius says — “ Formerly, when concurrence of the 
“entire race of men was practicable, partition was 
“a mode of original acquisition — now, it can only 
“be by occupation.” — and elsewhere, “Thus we learn 
“ how res came under proprietorship ; not by a 
“mere act of the will; inasmuch as strangers could 
“not know what any might desire to be theirs, so 
“ as not to meddle with th%t ; moreover, many might 
“have desired the same thing — but [property came] 
“ by pact of some sort, either express, as by parti- 
“tion; or tacit, as by occupation. It is to be Sup- 
“ posed that, .when enjoyment in common became 
“ distasteful, but formal partition was not yet made, 
“ it must have been unanimously agreed among all 
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whatever each one had occupied, he should 
have that as his own.” 

Purely original acquisition of property is, to the 
jurist, a mere speculative enquiry ; inasmuch as every 
system of civil laws must apply positive rules to de- 
termine the ownership of all res (things) within their 
dominion; even those seemingly derelict. If un- 
appropriated land be without the territorial sovereign- 
ty of any State, the first eflScient occupant, by his acts 
of occupation, necessarily brings the new acquisition 
under dominion of the laws of that State and 
sovereign to whom he owes allegiance ; and those laws 
clothe the new territory with a definite character and 
quality, as a subject of property. 

For, the political status of the acquirer invests him 
with a representative character, whether he will or no : 
he carries that status Avith him everywhere ; nor 
can he acquire, in any place, any rights, but in 
subordination to the- laws of that society of which he 
is a unit. ‘ This is a necessary deduction from the 
relation of sovereign and subject, z, e, political su- 
premacy. 


COMMON PROPERTY: PUBLIC PROPERTY, 

It is obvious, that m^ny things which are the 
heritage of mankind, which Nature has spread and 
preserves for Mans sustenance and enjoyment, are 
incapable of specific appropriation. 

For the same cause that many things, as, land 
for habitation or cultivation, food for consumption, 
must be divided and entirely apj)ropriated, to be 
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of use to, to be available by individuals, viz. that 
no other mode will answer the end — for the same 
cause it is, that the air we breathe, the sea, the 
lea-shore, are obviously impossible of rationally ex- 
clusive appropriation; inasmuch as their very use, 
their advantage implies, that they are general and 
common at all times to all mankind : which condition 
itself specifies and defines the entire class of such 
things. Were it otherwise, the liberty to appropri- 
ate (where physically possible) in sudi cases once 
admitted, the appropriators must lose much more in 
what they are excluded from, in the deprivation 
consequent upon such liberty, than their own appro- 
priation could possibly compensate. This truth is 
ratified by universal consent; it is a corollary to the 
juridical theory of liberty. 

Just so, cei’tain edifices, roads, &c. within the 
territorial limits of each particular State, are and 
must be, common and public to all its subjects; 
c. g. buildings for public worship, for public enter- 
tainment, highways (whether of land or water). W 


Propei*ty, besides its use and significance as a 
sharing, an apportionment,, a plan for enjoyment of 
the estate of the human species, this Earth and the 
spontaneous gifts of Nature, applies also to the 
product of labour, (not the labour of occupation and 
:appropriation .merely, but) that which is fabricated 
by Man, the fruit of industry. Man cannot create, 
he can but improve, and extract utility from the 
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works of Creation, by labour. Here is an indisputable 
basis of property, of exclusion, of preference in en- 
joyment. Difficulty however may occur with refer- 
ence to the material upon which the industry, the 
skill is employed; e. g. agriculture and horticulture, 
architectural structures, sculpture, painting. If the 
labour and skill which have produced the cultured 
field or the work of art, be the property of A, but he 
has, wilfully or unwittingly, worked upon the soil, the 
marble, or the canvas of B; there is a confusion of 
rights: these must be disentangled and apportioned 
by positive conventional rules of civil Daw. The 
dilemma has given occasion to casuistical ingenuity. 
Heineccius thought : 

“Seeing a master has a right to exclude all from 
“the use of what is his, he has a right certainly 
“to hinder any thing from being joined to what 
“ is his against his will. Wherefore, since what 
“is added to any thing of ours, either renders it 
“useless, or at least worse, or renders it more 
“valuable and better, because he who renders our 
“goods worse hurts us; the consequence is that he 
“ who has rendered our goods either useless or worse 
“by an industrial accession, is obliged, taking the 
“ spoilt goods, to repair our damage ; and if he did it 
“by deceit, and with evil intention, he is likewise 
“ liable to punishment. But, if our goods are ren- 
“dered better and more valuable by any artificial 
“ accession, then there is a great difference when the 
“ two things can be separated without any considerable 
“ loss, and when they cannot. In the former case. 
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since the master of each part hath a right to exclude 
‘^all others from the use of what belongs to him; 

but that cannot now be done otherwise than by se- 
^^parating the two things; the consequence is, that, 
in this case, the things are to be immediately separat- 
ed, and to each is to be restored his own part. But, 
^‘in the other case, the joined things ought to be 
‘^adjudged to one or other of the two, the other 
“ being condemned to pay the value of what is not 
^Miis, to the owner wfio is thus deprived of it; and, 
if there be any •knavery in the matter, punishment 
is deserved. 

The Mahommedan Law doctors, looking upon an 
unlicensed industrial accession, i, e. such an one as 
cliangcs the character of a thing, as an ousting of 
the OAvner — ^usurpation (gho^sb), assume, as a rule, a 
change of property, and substitute the right of com- 
pensation: but they have among them much in- 
genious variety of opinion, and vaiying rules for 
varying occurrences. 

The Roman Digest teaches : ^‘When one out of 
another’s materials fashions something for himself, 
Nerva and Proculus are of opinion that the fashion- 
er is the owner, inasmuch as that which is fa- 
shioned, had not appertained to any one. Sabinus 
^^and Cassius tliink it more carrying out Nature’s 
^^rule, that he who was owmer of the material be also 
owner of what» is fashioned from that material, 
inasmuch as without the material nothing could 

have been fashioned But the opinion of 

riglit-thinkers is between those two, viz, if what is 

r 
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•^fashioned can be reduced again to the mere material, 
‘Hhen what Sabinus and Cassius hold is the more 
correct doctrine ; if it be not capable of such 
reduction, then the doctrine of Nerva and Proculus 
is more correct — ” 

The result, in principle, and as the solution of a 
problem in jurisprudence, is, that the adjustment of 
loss and gain from industrial accession, must be made 
by each scheme of civil Law for itself, according to 
the views and convenience of each particular people. 

Natural accretions; as alluvial • deposit from a 
river, increase in growth or production — flowers, 
fruits, ofispring of animals — all such seem naturally 
claimable, as necessarily and primarily acquired by 
the proprietor of the principal land, trees, animals, &c. 
of which tliey are severally the increment or product. 
But this class of accessions also- need to be ordered 
and subdivided by artificial rule : e. (7. the Roman 
system was, — ^ If an island rise in a public river (not 
in the sea, for then it belongs to the occupant), and 
become fixed in the middle of a river, it is in 
common to those who possess the land nearest to 
the bank on each ^ side of the stream, according to 
the breadth and length of each frontage. If it lie 
nearer to the frontage of., one estate on either side 
than to that of the other, that inheritance or' 
estate has as many more feet or yards in the island 
as it is nearer to it. But if the whole island is 
nearer to one estate than to the other, that estate 
claims the whole. This is to be understood where 
the lands on each side have not any certain limits 
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and boujnds for if they have, there can be no claim 
or title to such an island, but it belongs * to the 
occupant. If the river divide its course, and make 
an island of land by uniting its stream afterwards, 
or shall overflow a ground, that land does’ not belong 
to any occupant, or to the neighbouring estates,- but 
to its first owner. An island' rising in private riveis^ 
and lakes wholly belongs to the private persons who 
are owners of those lakes and rivers.’ 

9 

BIGHTS WHICH ABE PBACTIOITS OB BBOPBBIT; HSBj SBBVITUHES. 

I have treated the Eight called ‘property,’ broadly 
and simply, as a relation between a person and a 
thing — a power over and in respect of a thing — 
understanding by ‘thing’, whatever substance may 
be appropriated. But it is obvious, that the relation 
cannot be merely corporeal or material. All rights 
are- jural ideas and dogmas. And these, when in- 
cluded in or a consequence of property, are in great 
part, as already obsei-ved, conventional civil crea- 
tions. But, however various in form and significance, 
the generic character of all rights whatsoever, that 
are incident to or growing out of property, admit of 
classification. 

A-ustin defined ownership or property: — “the 
“right to use or deal with some given subject, in 
“a manner, or to an extent, which, though it is 
“not unlimited, is fhdefinite.” 

A nearer approach to an exhaustive description 
of personal dominion in and over the materiel and 
products of Earth, or whatever may be property, 
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seems to be — Tull property, as a private civil Right, 
is; tli6 union and aggregate of all bivil rights in 
and over and in relation to a thing, excepting and 
exclusive of the State’s Right.’ 

The exception refers to the dominium eminem 
(eminent domain), a paramount power in the sever- 
^ eign, or collective political body — ^a power variously 
limited and defined, but inherent and indispensable 
— ^to interfere with or to supersede private Right, 
in protection or furtherance of the common weal ; 
e. g. enforced purchase, for public purposes (as a road, 
a hospital), of a private estate. This public Right 
will be presently treated of. 

There is anotlier use of the terms, property, propri- 
etor, owner, dominus — viz. with refei'ence to a portion 
only of the rights of enjoyment and control included 
in either of the definitions given. Of those several 
j^irOy one only indicates or is typical of dominium ; and 
that is, what the Romans called ahutendi (a Right 
to use up, to make away with), i. e. power to dispose 
of, as well as to alter the substance and identity of, the 
thing — to deal with it by jural transfer, or by destruc- 
tion, change or conversion of the subject matter. 
This it is, which distinguishes the general owner from 
the owner of a fraction Qr an incident of property, 
e. g. a hirer. Terms signifying ownership are com- 
monly applied to the relation indicated by a Right, 
however limited ; as, the proprieWr of a way, of a 
toll, of a fishery, of a Right of pasturage, of a license 
to kill game. Every relation tetweeii a person and a 
subject-thing is a mode of real Right or Right 
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in re, and therefore, a mode of property, giv- 
ing, to the ektent and compass of the individual or 
determinate relation, a power to exclude. Arid ju- 
rists distinguish between a dealing with the actual 
subject itself, e. gr. driving a horse, enjoying the 
shade of a tree, dwelling upon land — to which they 
confine the term ^use’ — from profiting by what- comes 
from, L e, the produce of the subject, e. <7. the 
horse’s foal, the tree’s fruit, corn or rice from the 
land: such profits are fructns, material products or 
gains — either civil and artificial, as money for hire 
of an animal — or natural, viz. the animal’s olfspring. 
The distinction is from Rome, and is an arbitrary 
limitation of the comprehensive which means, 
colloquially and intrinsically, turning to account, hav- 
ing the advantages of, dealing with.^^^^ In a kindred 
science. Political Economy, ‘utility’ has been defin- 
ed, ‘the capacity of a thing to satisfy a desire’ : ‘to use,’ 
‘using,’ is, in that view — ^the satisfying a desire out of 
or by mep.ns of a thing. Merely looking at some 
things is using them, c. g, pictures and other simi- 
lar works of art ; but, to be seen, is the only 
advantage (or means of advantage) such can yield — ^the 
end therefore, primarily, of their formation and exist- 
ence. Not so with what#exists for more practical 
ends, and does not in any way exhaust its 
purpose by being seen, c. g, a steam-engine, a loaf of 
bread: and dealing with a thing, to be a jural use of 
it, must be an efficient dealing — a dealing which 
is, in itself, an end, something gained, not a mere 
inchoate and intrinsically ineffective proceeding, as 
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taking a loaf in the hand befojrie and in order to 
its being eaten. If the loaf be restored to its place, 
put down again before any portion of it is eaten ; 
the loaf has not, at all, been used. 

The loaf belongs to a class of things which jurists 
call fungible, i. e. functionable'; one loaf may, or- 
dinarily, represent, do the function of any other loaf 
of the same sort. And this must be so with whatever 
things are consumable, or got rid of by mere using ; 
in other words, by applying them to their legitimate 
puipose, their being put to use : such are, each species 
of edible things, current coin. They have not, as a 
rule, individual significance, but are estimated in class- 
es or species. It may be said generally of fungible 
things, — ^their use is their consumption, natural or 
civil, viz. food eaten, money- spent. 

A fructuary may be another than the usuary — the 
posses.sor or the usuary may have to suiTcuder the 
whole or a portion of the fructus. This is the case 
with every subordinate or tenant-occupant of land 
who pays ' rent’ — who, in other words, yields up a por- 
tion of the product or profits of cultivation to his land- 
lord. Nor is a Right to use, identical with the 
possessory Right ; the usuary holds, subject to his 
own special interest, for a«id as representing him who 
has the general possessory (holding) interest extra 
the separated use. And certainly, a fructuary is 
not necessarily either possessor or holder of that 
which yields his fructus. 

The two rights joined, are usu-fruct, which must 
usually include the right to hold, as an incident or 
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means of u»ng, but does not signify nor indicate & 
larger possessdry interest than belongs to him who 
uses. Other distinctions have been drawn of rights 
coming,* generally, under the head of ‘use.’ 

English Law has ‘easement,’ which is, some 
Right, some special enjoyment and comfort, conceded, 
to the Public generally, or to a neighbouring land- 
owner, as a burden upon the estate of him who 
makes the concession. He is therefore obviously 
curtailed, so far, in his ownership ; for he is under 
jural compulsion to permit or to forbear from some- 
thing — a permission or a forbearance inconsistent 
with that universal exclusion denoted by complete, 
unbroken property. 

Thus, in Roman Law, easements and certain other 
powers in or over land, were called ‘servitudes,’ in 
token of the ownership or dominion being, to the 
extent of the outside Right, subservient to another 
than the general owner. 

It appears, that property is not and cannot 
be an abstraction ; it must be connected with 
posse&sion or with use, mediately, contingently, 
potentially, or actually and directly. So may be 
said of all rights severed fi-om the full dominical 
power (of using, fruition^ disposition) which is 
expressed by ‘property,’ dominium. A Right to 
drive or to walk over a neighbour’s field, a Right 
to pluck fruit from a neighbour’s orchard, a Right 
to drain water from your o-wn cultivation through 
your neighbour’s — those valuable rights are, as rights, 
intangible: but, the Right of owning a house, a 



ABSTRACTION: CORPOfiBAt, I BOOR PORK AI. IS LIMIT Ot LCRATIOK 

field, a horse, is, in like manner, intangible ; it is an 
idea, a potentiality ; differing from the three lights first 
named, in extent, in degree, not in kind. A juridical 
distinction has been adopted from the Koman jurists, 
who distinguished claims or rights over or in a subject 
of property, but which are severed from the larger 
Eight of ouTiership — dominical title — also from Right 
of possession, as of a different class, ^incorporeal/ 
True it is, the one description of Right is not so 
substantially represented as the other; it lies, piac- 
tieally, in the conduct and forbearance of the (so- 
called) proprietor or possessor : but, this is a cij’cuni- 
stance merely, accidental, not a jural difference, and 
affects, not the character of the Right, but the facility 
of its enjoyment or exercise. In each case, the corpus, 
the substance, the land which furnishes the RigJit, is the 
essential, the one indispensable element or incident ; 
separating the entire class of such rights from a. 
Right of conventional obligation, whicli is rejiresent- 
ed, solely, by the conscience, by the moral will of 
the pei'son bound, and which therefore is an abstrac- 
tion, something incorporeal. 

It is certainly questionable, whether rights of 
property are scientifically distinguished, as to their 
character, extent or compass, by tlie limit • of time 
— duration ; which seems to be an accident, — an 
external or collateral circumstance — not a •quality. 
An^ estate of which there is full power of enjoy- 
ment, for life or for years,- is, intrinsically, “complete, 
as an existing right of dominion, notwithstanding 
the apparent resolutory condition of time. If, 
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however, the limit of dumtion include a curtailment 
of the powers df use, of taking the produce, of actual 
disposition fjm utendi, jus jruend% jus ahutendi), 
then, the Right itself is, to that extent, curtailed ; but 
not by reason of the restriction of time. The most 
liberal transfer of mere usu-fruct must differ from 
full property, from a purchase out and out, in this, - 
viz. the absence of a power of altering the substance 
or of chailging the mastery of the substance. So 
that, the ordinary expression of a limited duration 
(which, intrinsically and rationally, must be, in some 
form, au inherent condition of all ownership), is 
found, when analysed, to include and imply absence 
of some portion of full dominical power. The most 
absolute usufruct is but a ‘servitude’; the most 
unciualifiod possessory Right, is but a fragment 
of ‘dominion.’ 

On the other hand, the English ‘ fee-ample’ 
land-owner has full property ; and yet, his power of 
posthumous disposition is limited — in other words, 
the operation of his power of control is not per- 
petual. 
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It remains to speak of rpossession as a fraction of 
proprietary dominion — as a Right, and a jural fact, 
irrespective of the merely physical or material 
relation which the term ‘ possession’ colloquially indi- 
cates. “ For what,” asks Austin, “ is possession (mean- 
“ing legal possession) but the exercise of a Right T — 
tha.t Right being a jural relation, a cause of having. 
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The etymology of possession has been variously 
deduced, as, from posse (to be able, to have power), 
from positio (placing, fixing); each origin leading to 
the simple colloquial notion of, having or holding. 
Kant repudiates the physical relation ' in space and 
time’ as having any thing to do with the juridical 
♦ idea of possession : viz. “ A tract of land is 
“ not mine, as a thing external, because I occupy it 
“with my body (for my liberty to occupy it is not 
“here in question, but the internal conception, of 
“ Eight), but, if I remain the possessor of the land, 
“when I move to a distance from it, then the sole 
“ question is the ‘ mine’ of external right ; and to 
“argue that my constant presence on the spot is a 
“condition of my ownership, is to maintain, either 
“ that it is not possible to have anything external as 
“one’s own, or that one must occupy two places at 
“ once !” 

External rights may be relative and comparative; 
juridical possession may exist against one, who 
is under an obligation to recognise and respect it 
as a Right, and not against another, whoso ser- 
vant or agent or deputy the holder, the osten- 
sible (though vicarious) possessor may be. More- 
over, physical possession* or bolding may be conten- 
tious and contestable, juridically, in a two-fold sense. 

If a wrongful holder do not set ujp right, but 
might; if he ignore or defy the notihn of any civil 
appropriation having been -made of what he holds; 
asserting his own will or desire merely, for a cause 
of possession — his only relation to the thing held, 
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consequently to hmd Jide cWmants of the posses- 
sion isi as vibktor of the Law; and he is I>nt^ 
suable as such. . .* 

But, if the holder, although wrongful, believe in 
his own juridical claim, honestly, (as far as appears) 
contending, that he has a Ri^ht, of any kind, to 
hold, either generally or against a particular adverse 
claimant; then, his position deserves respect, however 
fallacious his views and claim. He is an honest pos- 
sessor; the non>-possessor must prove, as well as assert 
in a juridical manner, his abstract Right, his ‘title.’ 

Hence the popular adage, ‘Possession is nine points 
of the Law it is, however wrongful, a juridical fact, 
and is protected by a Law dogma or postulate, which 
identifies unquestioned po.s8ession with full property, 
and, apparent possession with probable property. The 
wrong, if the fact of possession be one, concerns 
only him whose Right is interfered with — a Right, 
wliieh the Law must undoubtedly vindicate, when in- 
formed, by proof which supersedes and • outweighs 
the apparent fact, the semblance, similitude of 
Right, viz. mere possession, and displaces the infer- 
ence — dissipates the false colour of ownership arisii^ 
from it. To require such proof is the Right of the 
actual present possessor. » Extent or character of 
proof is a distinct question. Adverse proof is a 
contest of antagonist forces ; as one position is lost, 
new ground may be taken up: it is a matter of 
procedure, of the logic and machinery of litigation. 
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Su€h is an analysis of ‘property/ which, genm- 
cally, in^iicates ‘and expresses adjustment Wd 
division in enjoyment of things. I have shewn 
it to be a concrete *or compound idea, capable 
of resolution. Titius owns a horse : for one 
or two hours of the twenty-four, Titius rides or 
drives the horse, which, for the remaining hours, is 
in the keeping of Marcus ; who has contracted \Vitii 
Titius, to feed and lodge his horse — in consideration 
(?’. e, taking as a remuneration) that Marcus is at 
liberty to employ the horse when not required by 
Titius: Quintus hires the horse from Titius, for a 
month, to ride and use, without disturbing the ar- 
rangement with Marcus: Titius sells the horse to 
Caius, to be delivered when the month of Quintus 
is expired. Now, after the sale, and during the 
month, no less than four men are separately and 
distinctly interested in, and have differing juridical 
relations with the horse, and with each other; each 
interest being an off- shoot, or fraction of the owner- 
ship or dominium, which at first was simple and entire 
in Titius. Here we have, — present limited owner- 
ship and jural possession in Titius ; deferred owner- 
ship in Caius : use in (Quintus ; custody and condi- 
tional use in Marcus. 

Again ; suppose the owner of sheep to have sold 
two shearings of their wool to A, and the product of 
two iambings to B, but to have let, in the meantime, 
the benefit of the flock’s grazing {%. e. clearing 
the grass off and manuring a lawn) to C: here, the 
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possession must Ije wHli C, must pettai^^'‘*A' 

(proprietor of* the wuol) to sheur, and mtist 
render the lambs to B; and then the owner may 
dispose of the sheep. C had a partial jm utendi; 
A and B certain Jura 'fi'uerldi (as to different 
products) ; the contingent jus abutendi . remaining^ 
as the badge of dominion. Sub-divisions of inter- 
est — of Right — may be multiplied, by continuing 
the resolutory process, the analysis and separ- 
ation, the multiplication and dividing, of the attri- 
butes and advantages of complete, exclusive property, 
— entire, undivided dominion, over a thing. 

The word 'interest’ is a common indefinite term used 
in describing modes of right to possess or to enjoy ; 
‘possessory interest,’ ‘usufructuary interest,’ ‘pro- 
prietary interest,’ ‘disposable interest,’ ‘ahenable in- 
terest,’ ‘hereditary interest’ — ^all or either of which 
may or not be conjoined with the fact of holding ; 
a fact, in itself presumptive of every interest in 
the jural holder. 

The thing or subject possessed is called ‘a pos- 
session’: so, the subject of property or proprietary 
interest, is called, ‘a property ; and, if in land, ‘an 
estate’ ; the last term being also, and more correctly 
used as synonymous with ‘interest,’ e. g. hereditary 
estate, life-estate, estate for years. 
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The notion of property altogether discoimected from 
present or future Bight to possess or to use, has been 
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a device of military or despotic rule; it is a refine- 
ment — the product of an artificial ahd non-natural 
state of society and manners. 

Such ideal, detached, nude proprietary claim is, 
when analysed, rath’er a 'personal than a real re- 
lation,' and. may be described — a relative lordship, 
mastery, dominion over the owner of a thing, in 
respect of Ms ownership, where the claimant of the 
seignoral Right or relation has no Right or power 
whatever (usuary, possessory or otherwise) — nor 
expectation of any — in or over the thing it- 
self. 

# 

We might suppose a patriarch thus portioning mem- 
bers of his family, and reserving some paramount 
power to interfere ; while he separated and gave up 
the actual and beneficial enjoyment of landed or other 
family possessions. 

The feudality of the middle ages of Europe, at the 
period when fiefs first became hereditary, affords an 
instance of this anomalous 5 'i 4 a 52 J-pro 2 )rietary rela- 
tion. When the relation includes or entitles to 
any substantive benefit, as, surrender of any pro- 
duce, rent, perquisites (absolute or contingent) ; 
then seignory is but an ordinary property-right, 
an incident of status or*, of contract. 

More practical and significant is the * eminent do- 
main' (alluded to supra p. 60 ), an imperial right or 
power, of which seignory would seem to be an oflfshoot 
or imitation. 

To ^ kings belongs potestas [political dominion], 
over all ; to private men, property.” The country 
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'‘is the State’s;, but, not the less, each one possesses 
“therein his oVn.” CW 

^“Private property,” wrote Kant, “can belong to the 
“ subject people alone — ^and this, not collectively, but 
“ distributively.” 

‘Eminent domain’ is one of a class of juridical 
rules— political laws, designated, or included in the 
term, imyerium (empire). W It • is that sovereign in- 
terference with, supervision and pre-eminence over 
mere individual rights, which, according to the 
policy and constitution of each State, attaches to 
its several governing branches : e. g. in England, 
the great and multifarious powers of the royal 
prerogative, the usages and privilege of parliament 
— in India, the universal and paramount pledge 
of private estates for revenue. The most ordi- 
nary and valuable private rights are thus seem- 
ingly infringed, viz. in lawful exercise of the do- 
minium eminens — of the imperium vested, presum- 
ably for the good of all, in him or in those who 
represent State-power. The exercise of such public 
and paramount control, is therefore an exception 
to every private Right. 

In States where the administrative function of 
Government as holder of ’the public purse, is not 
controlled by any direct representation of the posr 
sessors of private property, all taxation and revenue 
imposts may well be classed under the head ‘eminent 
domain’ ; for taxation has been correctly defined, in 
general, ‘ appropriation of private property for 
public ends.’ 
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GOOD- FAITH: RIGHTS OP COHT&ACT. ’ 

Need it be said, that good faith — truth, is the ooii' 
dition, the bond of human intercourse ? 

Our intelligence being by no other way to be 
conve^^ed to one another but by speaking, who fab 
vsifievS that, betrays public society ; ^tis the only way 
by Avhioh we communicate our thoughts and wills ; 
*tis the inteipreter of the soul ; and if it deceives 
us, we no longer know, nor have any other tie upon 
one another. If that deceive us, it breaks all our 
“ correspondence, and dissolves all the ties' of govern- 
inent.”^'*'”*^ Speech is the . specially-human instru* 
ment ; but, every act, every mode of development 
of will, every omission as well as commission that 
may in any way affect a fellow-nian, is good or bad, 
right or wrong, in proportion as the will (the motive 
power) is honest — is earnest in intent to do right. 

Good faith, as generating and justifying mutual 
confidence, is the basis and indispensable element 
of all contract, convention, commerce: but the civil 
import of good-faith, as an inherent social necessity, 
generically and not merely in conventional dealings, 
is much more wide and comprehensive ; that import 
being, fidelity of purpose, circumspection, practical 
sincerity, fair dealing, active right-mindedness in 
every legal relation, in every juj'al act. To be treat- 
ed in good faith, is therefore a substantive Right ; 
and will be enlarged * on, when I come to phases 
of wrong, many of which are but a negation 
of active good faith, of an honest and circum- 
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spect will. A Right of contract means, a Right 
to make or to* enter into a contract ; it also means, 
a Right resulting from contract. The two rights 
dilfor as cause and effect — ^as a power, from its exer- 
cise: the one Right is potential and general — always 
a part of the area of civil liberty — the second, a 
positive result, a specific acquisition. 

Convention, covenant, contract, compact — ^this is 
the voluntary ^e, the artificial vinculum, created 
by private will — not by the •will of the commu- 
nity, the Law. When men come together, are 
drawn together, in good faith, in order to caj'ry 
out their respective wills by combination and 
ro-operation, not infringing Law ; they are said 
to contract (con together, tractus drawn), to 
covenant (con, venio to - come), or, using the same 
words substantively, to make a contract, to make 
a covenant or convention. Their co-operation {con, 
opera exertion) is manifested and carried out, either; 
1. l)y something done at the moment, e. g. an 
exchange of a horse for a book ; or, 2. an asserted 
rc.solve, on one or both sides, to do something 
at a future time, as, to give the horse or the book 
ten days hence — or, when some specified event shall 
have come about. Such asserted resolve is a pro- 
mise, an undertaking. In the words of Domat : 

, ‘ The use of conventions is a natural consequence 
of the order of civil society and of the ties 
which God forms among men. For as He h%8 
made f^ie reciprocal use of their industry and 
labour aadj. the different commerce of things neces- 
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sjiry for supplying all their wants, it is mainly by 
means of conventions that they make arr^ge- 
mcnts thereto. Thus, for the use of industry 
and labour, men enter into partnership, hire them-^ 
selves out, and in various ways act the one for 
the other. Thus, for the use of things, when 
they have occasion to purchase them, or a mind 
to part with them, they traffic by sales and by 
exchanges, and when they only v^nt them for a 
time, they either hire or borrow them ; and accord- 
ing to their other different wants, they apply to 

them the different sorts of conventions. 

The subject matter of conventions is, the infinite 
diversity of the voluntary ways by which 'men 
resulate among themselves the communication and 
commerce of their industry and labour and of all 
things according to their wants. The commerce and 
communications for the use of persons and things 
are of four sorts ; which make four species of 
conventions. For those who treat together, either 
give each other, reciprocally, one thing for another, as 
in a sale, and in an exchange ; or they do one 
thing for another, as when they mutually un- 
dertake some business for each other ; or other- 
wise one does something, and the other gives 
something, as when a labourer gives his labour 
for a certain hire ; or lastly, one of them either 
does or gives something, the other neither doing 
nor giving any thing, as when a person undertakes 
gi’atuitously the business of another, or that one 
njakes a gift out of sliOer liberality.’ 
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The, four are, shortly; 1. gift for gift (do ut des); 
2. deed for d®ed (Jdcio. ut facias) ; 3. deed for gift 
(facio ut des); gift for deed (do ut facias): 4. grutui- 
tSus: the three first are bilateral, reciprocal; the 
fourth, unilateral, in jural effect and significance. 

Under the first head range, barter, exchange, sale : 
under the fourth, gift, as a pure benefaction. 
‘ Exchange,’ simply, and as usually understood, viz,- 
as a present and complete .occurrence, is undoubt- 
edly a convention, a result of agreement, an act of 
commei’ce ; but, so understood, it has no future, 
no element of suspense, no incidents calling for 
interposition of a law of contract. The same com- 
ment applies to gift, as a mere one-sided, actual 
transfer. Each is, primd facie, a name for a past 
event — one not creative of personal obligations, 
nor in any wise subject to fluctuation of will ; not 
therefore needing support of civil sanctions or reme- 
dies, as a contract. But, such views, however 
obvious, are not universal, nor free from exception. 
The translator of FiUawa Alumgeenj thus defines 
‘ sale’ in the code of the musulmans. ‘ Sale is the 
exchange of property for property, with mutual 
consent ; and it is constituted by pi;oposal and 
acceptance, or by recipr<#cal delivery.’ In that 
Law, traffic of one definite substance (ayti) for 
auother definite substance, is one of four modes 
or descriptions of the sale-contract; another mode 
being, where one of the articles of traffic is in any 
way indeterminate (although known and described), 
or is fungible, and is therefore a claim and right 
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merely {chifn)y e. (j, . current coin. When the articles 
on both sides are homogeneous as well^^as fungible, 
as grain for grain, coin for coin, there, (because . of 
the prohibition of rcha, usury) strict equality of 
weight or measurement is required; and, in surf 
sales (L e. deyn for deyn), immediate actual trans- 
fer of the rights trafScked in is indispensable. So 
that, with them, exchange and sale are in the same 
category, as a contract. In the Roman system, 
although ‘ exchange ’ strictly was no contract, yet, 
whenever one party in a convention had actually 
given over a subject of pro2)erty (res) to another 
because and on the faith of that others under- 
taking to transfer something else to him, by way 
of barter or exchange, then, the occurrence was 
a ^real contract/ under which the return was com- 
pelled : but this had no relation with the con- 
tract of ^ purchase and sale.’ The laws of hlatu 
scarcely recognise pure benefaction, as cither a 
mode or a cause of jural transfer. In them, ‘gift’ 
is regarded as a venture for an expected ^return,’ 
which establishes reciprocity. A saying of the 
Prophet is recorded, — donor preserves a right 
to his gift, so long as he does not obtain a return 
for it’ (see Iladaya) — hence, disability to retract 
is exceptional. The same jural ideas are carried 
out in the relations of the wife’s right, mihr or 
dower, with the marital power and privileges. In 
another sense, it may well seem inconsistent and 
illogical to describe ‘gift’ as a unilateral transac- 
tion. The part of the receiver is not onerous or 
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responsible; yet is his part not unimportant^ since 
he must give* accord ; and, as must be assumed, 
he, by so doing, gratifies the giver of the gift, 
viz. by acceding to the latter's wishes and act. 
Benefaction how^ever, real or ostensible, is the 
normal character of those human dealings and in- 
terchanges with which civil Law has to do. The 
donor or giver’s self-satisfaction is no appreciable 
civil gain; the civil benefaction of a 'gift' is 
therefore one-sided. But, Justinian, sympathising 
with the feelings of indiscreetly liberal and ill-used 
donors, conferred on his subjects a general authority 
(Ujemraliter swicimm )y whatever the status of the 
parties or the circumstances of the gift, to recal liber- 
ality wasted upon the grossly ungrateful and unde- 
serving : the license to revoke, not to descend to the 
donor's heir. The grounds of revocation mentioned in 
the 'constitution, are; injitvia atrox, described to be, 
violence to the donor’s person, or fraud in pre- 
judice of his fortune, also non-fulfilment of any 
c()ncurrent provision on the donors part, whether 
with or without writing. 

The inventio.n of a representative medium, a 
type of value, viz. current coin, money — necessari- 
ly facilitated transfer o? and traffic in every 
description of property, right, and advantage : that 
invention in some respect changed or added to 
the" science of jural conventions. I translate from 
The Diijest the words of the jurist Paulus : 

' Buying and selling ' took its rise from ex- 
changes. Since, in former times, there was not 
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money, as now ; nor was one commodity called 
imrx (merchandise, goods), the othfer pretivm (a 
price) : but eveiy one, according to the exi- 
gencies of the day and of circumstances, inler- 
changed useless things for useful • seeing, it fre- 
quently happened that what was a superfluity 
with one was a want with another. But inas- 
much as it did not always nor as a matter of- 
course come about, that, one man possessing 
what another coveted, the former should be will- 
ing to* accept, in lieu, wdiat the latter happened 
to have, therefore a substance was fixed upon, 
the acknowledged and permanent estimation of 
wliich should meet, by its uniformity of value, 
the difliculty of exchanges. That substance, being 
impressed with some public device, passes current 
as a medium of property, not so ‘much in respect 
of intrinsic value, as a measure of quantity ; 
henceforth, commodities interchanged were not both 
designated merx, but one was pretium.’ 

A notable change brought about by the in- 
vention of money, was, the relation of debtor 
and creditor, in the modern sense and as ordi- 
narily understood, as distinct from the relation 
created by a deposit or bailment of what, in 
the language of Paulus, is properly called, 
mcrx/'>°> Loan of money is intrinsically dif- 
ferent from the loan* of what money may repre- 
sent : the latter, if an infvuigible commodity, 
must be returaed to the lender in specie ; if 
fungible, must be precisely of the same - nature, 
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intrinsically. Money is always not merely fun- 
gible, but may intrinsically vary, as silver for gold, 
and has no other use or value than to , be passed 
away, in exchange for merx, or what is saleable. 
The Roman mutuvm embraced not merely money, 
but whatever was estimated in kind, by weight, num- 
ber or measure. The characteristic of the mutuum 
is thus noted by Paulus ; — ‘ It is called giving a 
mutuum because from mine it becomes thine {de 
meo, tuum): insomuch that if it does not become 
thine, the obligation [of mutuum'] does not arise.’ 

A. simple and scientific, though not minute analy- 
sis of the advantages and obligations, generally, 
created or producible by contract, was in use with 
the Roman jurists, each word having a te'chuital 
force, viz. dare, when the promise or contract is, 
to transfer property, in full Right ,* prmtare, 
where it is, to afford and furnish some advantage, 
as use, hire, or other benefit' whatsoever, not 
being a proprietary transfer ; faeere, where it is 
a personal service, or some act or conduct not 
included in the two preceding — some exertion or 
some foi’bearance. 

There is a not unusual mode of contracting 
which includes imposition *of a conventional penalty 
for violation or neglect of some ^*ontract-obligatidn ; 
'as, Avhere a sale contract contains a clause to the 
effect — ‘ If I fail to make delivery as herein agreed, 
then I shall forfeit and pay to you .£100.’ It is in 
form, an altermitiye, but, in sui)etance, a remedyt 
wdth a defined result, as a contraot-aanction agreed on 
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for the occasion. This method may of-coiirse be 
api)lied to support any manner of undertaking or 
stipulation. 

The essentials and determinate inqjidents of every 
contract or jural convention are, 1. the parties to it, 
2. the subject-matter, object of it, 3. its mode or form. 

All persons having separate juridical existence, 
i. e, whose sta.tus does not involve a disability to 
speak and act for themselves, may contract : hence, 
children are partially, madmen entirely incapable. 

The field for the matter and object of contracts, 
is, as already explained, the entire range of action 
permitted by the Law of the Laijd ; interchange, 
modiacation, transfer, partition of rights, of pro- 
perty — whatever men may lawfully do or enjoy. . 

Such is the origin, the natural history, and 
general character of the class of jural obligations 
named ^ contracts,* L c. * rights — therefore obliga- 
tions — of contract*. Every scheme of civil laws 
recognises the inherent power and disposition 
of mankind, as well as their social need ond 
advantage, to have dealings together, by inter- 
change of rights, of properties, — by undertakings, 
by commerce of expectations. But, each scheme 
has its own requirements. For certain arrangements 
or bargains to have the character of contracts, one 
scheme requires that the matter agreed on be re- 
corded in writing and be attested by the proper 
seals or signatures (or both,) of the persons con- 
tracting — the same or another scheme rei^uires, that 
particular dealings^ to be recognised as contracts, 
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must find expression in a particular form of language, 
that no othhr words, however intelligible, v^l 
sufiSce — another demands that a specific public officer 
testify to the making and the terms of a contract 
— or, that a registry of the fact, with specific 
formalities, be, .made by a specified authority. Now, 
it is plain, that those several requirements are arti- 
ficial and arbitrary — ^that they form no part of the 
natural incidents of human dealings ; nor is any one 
of them intrinsically essential — either to constitute 
or to shew a moral union of wills. It follows, 
that the moral fact, however obvious or unques- 
tionable, of a particular conventional arrange- 
ment having been come to, upon any subject or 
of any kind, between members of any community, 
does not suffice as a manifestation of a contract ; 
treating this word, ‘ contract’ as the • name ,of a 
class or head of sanctioned ( i. e. civil) obligations. 

Hence one ground of significance in the 
third determinate incident above noted, viz. the 
‘mode or form.’ Wliatever the motive or ground 
of the jural, even the formal requirement, — 
whether certainty and preservation of proof, or 
prevention of deceit (and this either against con- 
tractors' or with reference ito some law, spme State- 
prohibition), or what else — that special legal require- 
ment it is, which, in each case, is the chief and 
essential material or substance of the ‘ contract’— -the 
jural edifice— the structure — ^the web- of obligations, 
which the partis are bent on giving birth to. 

It has been wisely and beneficently said by an 

11 
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English judge, from the Bench, — “Courts of Laur 
“are never better employed than in Supportir^ the 
“ rules of morality yet, with strict, though 
Avith somewhat technical truth, lord chancellor 
Eldon declared — “ deciding upon civil rights, I 
“ have nothing to do with the morality.” Where 
the Law does not annex an obligation to a particular 
engagement or undertaking, no moral considerations 
can entitle the judge to pronounce that engagement 
obligatory ; for him to do so would be, plainly to 
contradict and to contravert the jural rules of 
Avhich alone a civil judge is exponent and vindi- 
cator. The principle of this distinction is well 
exemplified in the instance of a suit being 
founded upon a document or an arrangement 
which, according to the Law of the country 
in which the tribunal sits, may produce valid 
contractual obligations, but Avhich nevertheless can- 
not be enforced by that tribunal, because the Law 
of another country — c. g. where the alleged contract 
(whether proved by writing or otherwise) was 
made — does not annex any civil obligations to 
the same : the rules of private international Law 
and the comitas gentium — hereafter to be ex- 
plained — frequently obliging the tribunals of a 
State to carry out, not the rules and obli- 
gations laid down for the observance of those 
who are subject to the laws of that State, but 
the rules and requirements of some other State’s 
laws, under which the contract had its incep- 
tion or was to be performed. “If a contract 
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to be performed partly in one country and 
partly in another, each portion is to be intei^ri^d 
“according to the laws of the country where it 
“is to be performed. 

As to mere ceremonial requirements, in contract; 
from history we learn their meaning and their jus- 
tification^ . 

In the infancy (moral and civil) of a nation, all 
organisation is in the rough — in out-line ; the 
cords of duty and of right, provided by the nation 
to hold society together, are strong but few, and 
of a coarse texture ; ethical refinements and niceties 
are unknown, , or, if known and • believed in, are 
Regarded as needing super-human efibrt to observe; 
and, accordingly, they who do observe them are 
admired as exceptional beings. Voluntary efforts 
at right-doing which involve self-sacrifice or self-de- 
nial, — i. e. without palpable appeal to self-love or to 
fears, without appalling incident or superstitious 
sanction — are, in those days, not looked for. 

Thus, Herodotus narrates : — “ the Lydians and 
“ Medes, on occasion of solemn compacts, were used 
“ each one to draw blood from his own arm, and 
“each licked the other’s blood” (bk. i, s. 74) : “the 
“ Arabs used to make their 'covenants in this wise — 
“ a man stood between the contoctants, made 
■“ an incision in the palm of each with a sharp 
“ stone, and, taking a woof of each one’s garment, 
smeared with the blood seven stones placed in 
“^ihe centre, inveking Bacchus and Uranii” 
(bk. a. 8): “ the Scythians poured wine iiito 



84 


BA^POOTAlTAf 8CAK0I1IATXA: MITaAtHAlT 


“a large earthen cup, mixing with it the blood 
“ of those who were entering into the compact ; hav- 
" ing pricked with a needle or slightly wounded with 
“ a sword some part of the body of each, they dipped 
“in the cup a scymitar, some arrows, an axe and 
“a javelin, then, after much invocation, the con- 
“tracting parties and the most considerable of those 
“present drank it up” (bk. iv, s. 69): “the Nasa- 
“inones [an African tribe] made use of this form of 
“ faith-pledging ; each one gave to the other to drink 
“ out of his hand ; but, should there be no liquid 
“ to be had, they took up the dust of the ground 
“and licked it” (bk. vi, s. Colonel Tod 

describing Rajpoot records, political and domestic; 
of remote antiquity, relates, — “ Every subject com- 
“ mences with invoking the sun and moon as wit- 
“ nesses, and concludes with a denunciation of the 
“ severest penalties on those who break the spirit of 
“the imperishable bond.” The Swedish historian 
says of the Scandinavians, — “ Tlie great yearly 
“ sacrifices assembled and united the people. — Under 
“ the shield of peace, the sacrifice, with the attendant 
“ banquet, was prepared ; deliberations were held,' 
“sentence passed, and traffic conducted: for which 
“reason ting, the old ifame of these conventions, 
.“ means both sacrifice, banquet, diet, assize, 
“and fair.” In Sprenger’s 'Uife of Mohammad’ 
is an ancient musulman legend, of the first 
man, Adam* breaking fiiith with the <mgel -of 
death; it concludes with this reflection dr mor4i;r:^ 
“ The father of mankind is the father qf dqc»p4c>nt 



pBoasBss TO nxmoEmvixi&s ov xobk abp flivP|i]tcxTit oir g5 

“ God, therefore, ordered Man, through Seth, t^m§he 
“engagements* ias writing, and to call' witnesses, in 
“ order that they may not be broken?—” The scope 
and mora.1 of j*he legend is, to typify and record 
the prevalence of bad faith, in all agps, and the 
need of legal. precantions/‘5! With the growth of 
commerce, the necessity, the general need (and value 
therefore) of good-faith, inevitably becomes more 
apparent ; as Well as the inconvenience of cumbrous 
forms or of superstitious ceremonial, in the con- 
duct of trade and traffic, i. e. in contracting. Gra- 
dually, as the intrinsic worth of the jural tie of 
contract— and ojf its essential basis, conventional good- 
faith — forces itself (from any cause) upon a peo- 
ple’s notice and conscience,, the extrinsic ceremonial, 
the unwieldy harness of form, vanishes, by little 
and little — drops off, leaving only such dress and 
form as may suffice to attest the abstract mental 
as well as verbal undertaking. The obligation of 
contract becomes then merely, to use a Koman 
term, consensual, i, e. valued and enforced because 
of the consensus (mutual understanding), without 
more.^"*^ 


(а) wHBVRiA. This is a clearer enunciation of Aristotle’s senti- 
ment “ all men have' some natural inclination to justice, but they 
“proceed thereon only to a certain degree ; nor can they uniifersally 
“ point out what is absolutely just,” Politics, 

(б) SACOM ' • < 

(o) All must acquiesce in the reasoning of- Bentham^ that the chief 
.|!^ue of. lM secoi^y which the I«w' confers, i. «, (£ every Right, i% ;&e 
justification w}dch it affords to especMon $ and npectation he . 
explained an^' amplified, its a confidept assvirance, that, in the veiled 
fidtui^, either present and aotual enjoyment will be continued,. dT, cdte<^.„ 
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enjoyment Indeed, the Law oreatea the expectation. — 

f he savage who has killed a deer may hope ^ keep it for himself, so 
** long as his cave is nndisc^ered ; so long as he watches to defend it, 
** and is singer than his rivals ; but that is all. How miserable and 

precarious 'is such a possession f : If we suppose* the least agreement 
“among savages to respect the acquisitions of each other, we see the 
“ introduction df a principle to which no name can be given but that of 
“Law. A feeble and momentary expectation may result from time to 
“ time from circumstances purely physical ; but a strong and permanent 
“expectation can result only from Law* That which, in the natural 
“state, was an almost invisible thread, in the social state becomes a 
“ cable.” Theory of Legislation. 

Bentham s I’easoning, proving, as it.does, that the goal of civil society, 
- in a very early stage of human progress, is inevitable, scarcely serves for 
a premiss (as intended mid used by him,) to induce the conclusion, that 
Man’s laws alone produce either Bights or obligations. Whether called 
the moral sense, or a souse of utility, or a mutual dread and sense of need 
of mutual protection, or what else — a common impulse and necessity has 
imiversally (in time and place) formed society, and civil sanctions, 
and laws. 

(d) To what extent or when the subject is to disregard 

mandates of civil Law, is a question of casuistry. Dread of such dis- 
regard — of the influence of civil sanction succumbing to other moral 
motive — is a powerful ground for and cause of , legislation. It has been 
wisely said : — “ the constitution of every country has in it something 
“ which is suited to the national character and the result of the national 
“ history ; and is therefore the best basis for political improvements. 

“ The constitution of the coimtry has claims upon our fidelity, reverence 
“ and affection. It is a fit object of such sentiments, .as being the na- 
“ tional constitution ; but its claims may be neutralised by its defects 
“ as a constitution, and by the impossibility of producing a reform by 
“ constitutional means.” wsswBLXi 

(e ) It may seem, that this cannot be predicated of menly phnal 

laws or positive civil prohibitions, g- customs kws, sumptiimy laws, 
restrictions of the Press ; but, as every prohibition is built upon the idea 
that it is needful for the welfare of the community, it is the Bight of 
every member tliat the prohibition be enforced — and this, iri^speCtive 
of the mode of reaching the sanction, whether thi^qhgh a 'ClVU'^br a^iri- 
'minal proceeding. . , 

(f) To use the words of an Bfaglish judge (|ilaule)-»^‘^^^ett a statute 
gives a Bight, then, although in express terms it hks not given a 
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the remedy which, by,l<i^rW, is projyerry 
as an iipioideni* 

Hence, practical }4$w,”^thef eeaeailai a 

has come to be thought and tlwated m ihan an 

catalogue of remedies. One Sc <|Ualhl^,. is a law-droggist, In C(^trast 
with the jurist or physician. 

(g ) like to Bight of contract before any contract made. 

(h ) Austin suppoits the view of the pursuit given by Law being 
itself a Right, although but a sequel of other Rights, i. c. conditioned 
upon infringement of seme original, prior Right: via. “ It is impossible 
‘‘ to extricate the right of action itself from those subsidiary rights by 
“ which it is enforced. And it is manifestly absurd to deny, that the 
“ process involves right because the rights which it involves are instru- 
“ monts for the attainment of another nght.” Austin, therefore, explains 
and analyses “rights and obligations which do mt arise out of violations 
“ and those which do^ This Right (of remedy) it is which gives value 
and reality to every Right, secures each correlative obligation, comes 
into existence in substitution of sometlang lost — ^which cannot be said to 
be included, valuable and material as it is, m any description of original 
Rights, personal or external. It is an alternative enjoyment (when any 
Right or fruition of Right is lost or invaded), just as sanction is the 
alternative to obedience of the Law’s mandate. The alternative is a 
distinct command, an infliction ; so, remedy (legal redress, right of 
action, being an inquisitorial attack upon the party amenable,) is dis- 
tinctly given, as an alternative or adjective Right. The very first of 
the Deceravirate laws declares or confirms this Right, m the rule of 
compulsory attondance before the dispenser of the Law, the summoning 
(vocatio in jm); and the obligation from delict, i. e. created by wrong 
(ex ipso wo^e/fcio), found in the Roman system, is but a correlative 
to the Right of remedy. 

( i) “ —Wo ought not to render any one more imperfect or unhappy 
injure any one. And because no what constitutes our felicity 

“ and perfection, belongs not only our hody^ but more ^specially our 
^^mnd, this precept must extend to both these parts, and an iiyury to 
“ our mind must be as much greater than an injury to our bodily part, as 
“ the mind is more excellent than the body.” heikbcoxvs. 

ii) A ^ench jurist, M. Fritdt, thus classes and enumerates viola- 
tions of personal security and freedom 

“ 1, to deprive of the use of any member of the body, or of any 
“ physical or mimtal faculty— even publication of thought ; saving legal 
“ restraint from abu^e of any faculty. 



2. to subject to cruel treatment 

3. tq force a distasteful marriage. 

4. to deprive qither spouse of 4he other. 

<‘6. to separate parents and children. 

*‘6. to impose foroeably any civil calling, or to deprive of one ; even 
“ to force into a military career, unless in organi^d submission to a 
“ public necessity. 

7. to meddle with and to appropriate the efforts of industry. 

‘‘ 8. to interfere with voluntary di8j[)osal of time and industrial effort. 

9. to restrict free change of habitation ; to ^ to the soil. 

** 9. to invade the privacy of home : to force into exile or abandon- 
“ ment of home. 

“ 10. to imprison, or detain arbitrarily.” 

The list is neither exhaustive, nor quite consistent ; but it gives a 
comprehensive view of trespasses upon personal inviolability and 
freedom. All rights, inherent and adherent, which are irrespective of 
relation between persons and things— which are included within the 
sphere of self, and action of self, however civilly exteiided — may be 
considered as modes of personal freedom; but a large class are more 
conveniently classed under atcUiM. I have ^intended to confine the 
present head, to invasions of person which ignore or interfere with 
primaiy, positive, necessary rights inherent in the person. 

(1) Sec. 298. “AVhoever, with the deliberate intention of wounding 
“ the religious feelings of any person, utters any word or makes any 
“ sound in the hearing of that person, or makes any gesture in the sight 
“of that person, or places any object in the sight of that person, shall 
“ be punished &c.” This enactment evinces an anxious sense (justified 
by experience) of risks, — of need for unusual State interference and 
protection ; the risks and the need being produced by an exceptional 
and forced civil or political mingling of races. Students of His- 
tory will recognise the truth and force of dMincellor Kent^s 
opinion; who having boasted H;hat — “The free exercise and en^ 

“ joyment of religious profession and worship may be considered 
“as one of the absolute rights of individuals, r^ognized in our 
“American constitutions, and secured to them by Law”— proceeds — 

“ Civil and religious liberty generaUy go hand in hand, and the sup- 
“ pressiou of either of them, for any length of time, w^l terminal 
“ the existence of the other.” , , 

Here the term ‘civil* refers to all other description^ thought 
and action than vhat exclusively appertains to the indtfllmee, and cul- 
tivation of Man^s religious sense. the most entire Hberty (-r^renge 
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of action) in adoption of religious opimon, permits of State-measures for 
supplying the religious needs of a people* Religious action, in some 
direction, of civilized men, is inevitable. To make that action con- 
sistent with and subservient to the general welfare— to prevent its 
being subversive of the polity itself— is clearly within the province of 
the secular ami, and no infringement of liberty : whilst, direction of 
religious opinion and dogmas is out of the sphere of civil laws. 

(1) It has been maintained (and surely not without reason), that, 
under no theory or scheme of civil government, is it rationally or 
morally permitted to the subject, to yield up or to abdicate natural 
faculties, bodily or mental ; and therefore, Man violates the paramount, 
the obvious. Reason-promulgated code of Nature, when he surren- 
ders or even alienates, generally, his personal liberty of thought and of 
utterance of thought : in as much as, in those consists the very essence 
of Man’s rationality and distinctive character. It may be, and without 
hyperbole, affirmed : — Man in vain assents to be less than Man ! 

(in) These sentences are from the Encycl(yp(xdia Metropolitana 
(‘Law’); whence I extract a summary exposition of the Right treated 
of, viz , — ' 

‘The right of self-defence is more comprehensive in a state of 
nature than in civil society. In the former, every individual is the 
protector of his own rights, with respect to the future as well as 
to the present. But in civil society, private individuals are per- 
mitted, and that from unavoidable necessity, to use violence only 
in the immediate defence of their persons or property ; all steps 
for tlieir future security being reserved for the public authorities. 
With reai>oct to present self-defence, which we Lave now to con- 
sider by itself, its just limits we conceive, whatever some writers 
may assert to the contrary, are precisely the same in civil society 
and ill a natural state. This right, as Grotius observes, arises 
directly and immediately from the care of our own preservation, which 
tiature recommends to every one^ and not from the injustice or 
crime of the aggressor who may threaten our safety. So that if 
a person, involuntarily, or by mistake or accident assaults me or 
ill any way places my life in imminent danger, I am not to be 
debarred, by the consideration of his innocence, from consulting 
my own safety, even at the expense of his life. The law of 
charity does not require me to have a ffrecUer regard for him than 
for myself. But on the other' hahd, the same law requires that 
I should not have a less. If, therefore, my own defence will 
probably do him a greater injury thau he will do me, I should 

N 
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submit to be the sufferer. This is the broad and intelligible rule. Ju- 
rists sometimes introduce other collateral or subcfrdinate considera- 
tions, which we cannot here examine, to modify the right of self- 
defence under particular circumstances. Cases of this kind, where, 
without any blame attaching to either party, the sacrifice of one 
or other of them becomes unavoidable, are of rare occurreiKje, and 
fall more properly within the province of casuistry than of jurispru- 
dence. The right of self-defence, as jurists commonly treat it, re- 
lates principally to the repelling of wilful and malicious assaults. 
Pufondoif, and others after him, contend, but assuredly with very 
inadequate notions of the obligations of humanity, that the xinjust 
intention of the assailant, however slight an injury he may attempt, 
deprives him of all title to consideration ; and that therefore 
although it may sometimes be more prudent for the party assailed 
to submit to a trivial wrong, than to avert it by the death, even, 
of the assailant, there can be no obligation upon him to that effect. 
Where then should the line be drawn? The limit of rightful self- 
defence is, we conceive, identified with the limit of just punishment ; 
that is to say, whatever would be the utmost amount of punishment 
that could properly be inflicted for the crime apparently intended, 
supposing it to have been completed, to that length of harm, the 
right of self-defence may be justly carried : beyond it, the obliga- 
tion of endurance begins. Such appears to be the principle re- 
cognized in the laws of most well-regulated communities, which 
rarely sufter with impunity any crime to be prevented by death, 
unless the same, if committed, would also, be punished by death. 
And thus the defence of life, limb or chastity, has in all or most 
countries, been held a suflicient justification for the taking of life. 
But it must be understood that the party assailed is in no case 
privileged to pi’oceed oven to the length we have stated, unless it be 
absolutely necessary for his own immediate safety. It may be object- 
ed that the limit drawn is merejy theoretical, because in the hurry, 
danger, and excitement of the moment and moreover where self is in 
question, it As rarely possible to weigh the matter very nicely. How- 
ever we have only attempted to describe generally what is strictly 
and rigidly jmtifidble. Some excess must always be eoicusedy provid- 
ed it does not surpass the fair allowance claimable on the score of 
ordinary human infirmity, and become an act of cruelty ; in which 
case the gross excess would be a just ground of punishment. It 
only remains to be observed that, as a general rule, whatever vio- 
lence an individual may lawfully exert in his own defence, he may 
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equally exeH in defence of another person who stands a near 
domestic relation «to him/ 

Such maturity of body and mind, ^ presumptively indicates, 
ability to perform the duties and to till the relations of civil life, 
is a problem, that receives generally an artificial solution, by fix- 
ing a precise age when the citizen can act with legal effect and 
complete responsibility. Mere years however do not always decide ; 
the English criminal code acts on the maxim * malice is a substitute 
for mature ago' (^maliUa mppUi cetatem) after the 8th year : the Sheraa 
terminates legal nonage as soon as signs of puberty appear, after the age 
of 12 ill a male, and of 9 in a female. ^ The old Roman religious system 
assumed the natural life of man to be 120 years, reduced into 90 by 
Fate, and divided iuto three equal periods of 30 years, whereof the first 
subdivision of 15 years represented boyhood. The practical view taken 
by Servius Tullius added two years to this for military service ; hence, 
probably, the variations we find in the period of puberty, which Varied 
between 14 and 18, that is to say, in the 14th or 18th year. A man 
might be potent in the 14th year, but not strong enough to bear arms*’ 

(From Colquhuon’s Summary.) 

(<?) which (uor less where miiversal suftrage prevails) must be an 
indication of political power and, usually, of fitness for State olfice 
or dignity. Besides, wliether regarded as a result or as a means,* it 
represents vast resoui’ces, material and moral; its possessor is set 
on high, and he cannot but influence the fate of the community, 
individually and collectively. 

{p) He may be an idler, a vagabond, a helpless and cureless 
dependent upon casual or upon public charity: he may devote his 
energies to scientific discovery, as Humphrey Davy, Csoma 
and a host of pioneers of human progress; or to moral teaching 
by life-like, deep-searching fiction, as Smollett, Goldsmith, Thackeray, 
Dickens ; or to pui’ely philanthropic labours, the friend of the frientl- 
less, as Howard, Elizabeth Fry, Florepce Nightiug;ile ; to a benevolent ' 
ambition aiid self-denying intellectual labour, as a public reformer and 
teacher, as Bentham, Austin, as (with moi*e limited means of moral pow- 
er) the Calcutta journalist, Hurrischunder Mookerjea, — or, a self-denying 
teacher of religion, such as were Felix Nefi*, Heniy Martin, and 
many like to them, or as the apostle of education for the Native 
Indian, David Hare: he may be a Garibaldi,. a Kossuth, a Robert 
Burns, a Samvel Johnson : he may be a devotee at tlip shrine of 
a debasing self-indulgence, using his Reason to misapply and degrade 
gifts of Nature and of Fortune, the only use of such an one being. 
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as conductor and scatterer of material wealth and an example to warn. 
The many modes indicated of spending and passhig life, obviously, 
can seldom (nor can any mode) be destitute of jural significance, with 
reference to the place, the value, the functions and influence of a 
man among his fellow citizens. 

(y) Women, from naturnl, social, and civil causes, must have a dis- 
tinct civil position or status. The kind and degree of subordination, 
the extent of civil and political capacity, regulating or composing the 
female status, ai*e accidents of policy, of national sentiment, of history. 

(r) Ejoktimatio with the Homans was the . aggregate of qualities 
and conditions, whether legal, conventional and social, or moral, that 
went to make up and render perfect, the honour and respectability as 
well as the (strictly civil) status of a citizen. 

(s) Something else than self-regard or self-love — a sentiment which 
I before treated, under the name of amour-proprey as a flight ; but self- 
love, so far as Justifiable, is merely self-preservation. 

Even a casual observer of life and conduct, musj^ be soon convinced, 
how valued and how indisjxjnsable is that considerate regard (or sem- 
blance of regard) for the feelings — that tender forbearance towards the 
frailties — of each other, which obtain^ among the civilized (whether 
polished or inide) of mankind, and which, under varied circumstances 
or modifications, are termed and represented as, politeness, civility, 
courtesy, amiability, philantlm»py, — some, or all combined, of those 
qualities of kindness, of pleasantness, in temperament— at least in 
demeanour. As a current coin, such consideration and forbearance 
are appreciated, and therefore accoi-ded by the most self-regarding ; 
for the hypocntical or reluctant bestower is ever a willing recipient 
of what he would, if he coid<l, reseiwe and monopolise. 

I extract from a ^jopiilar. author a forcible description of the uses of 
a feeling or quality, which, although indicative of human frailty, scenes 
to include much that one may class with self-respect : — it is the hope, 
tlie seeking for, the exijectation, pi deference, of sympathy, of ai>pro- 
bation, of praise. 

“Vanity is to a man what the oily secretion is to a bird, with which 
“ it sleeks and adjusts the plumage ruffled, by whatever causes, Vani- 
“ ty is not only instrumental in keeping a man alive and in heart, but, in 
“ its lighter manifestations it is the great sweetener of social existence. 
“ — It delights* to bask in the sunshine of approbation. — An imaginative 
“ man recognises at once a portion of himself in his fellow, and speaks 
“ to that. To hurt you is to hurt himself. Much of the rudeness w© 
“encounter in life cannot be properly set down to cruelty badness 
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** of heart. The unimaginative man is callous^ and although he hurts 
“ easily, he cannot he easily hurt in return.” 

(Alexander Smith's Di^eamthorp,) 
Montesquieu enlarges upon the tises of national vanity, as contrasted 
with national pride. Bk. xix, ch. 9. ' " ' 

(t) To upbraid one who had an insult, personal or hereditary, to 
avenge, was an offence punishable by the laws of Genoa. 

(n ) The et 3 TMology of this word may be safely taken from classical 
Roman literature, where we find it thus variously used : — 

* sleep occupies his limbs ;* * paleness occupies his face */ ‘ the fame 
of it occupies our ears ‘ stunlily occupy the gate ;* ‘ Ennius was the 
first who occupied [i. e. employed] tliat phrase.^ 

(v) Dr. Maine defines ‘occupancy’ to be, “the advised assumption 
“of physical possession,” and considers the term to be misapplied in 
denoting the origin of property; to the early history of which he 
despairs of obtaining a complete clue. Possession by groups of mankind 
i. e. families or their extension, as inshmeed in the' Indian village com- 
munities, is noted by Dr. Maine as the earliest trace of an exclusive own- 
ership. The organised civilization of our race in groups, has been the 
rule : and Dr. Maine ably exposes the error of individualising men 
in the progress to jural institutions : still, occupancy^ of particular 
spots of Earth, by the family or tribe or horde must have occurred, 
and that deliberately. Discovery of historical truth, as to the mode 
in which our race have settled or grouped, scarcely tends to dis- 
place the juridical postulate, that distinct primary occupation (as 
the word is explained in the text) of all unappropriated subjects of 
possible property, must be the beginning of every external real 
Right. Nor is any dilemma suggested in the supposition that, among 
rude men and tribes, a weaker occuiwuit will be molested and ousted 
by a stronger. The observance of the rule may have grown up slowly 
and amidst oMacles ; and artificial sanctions may have only gradually 
been introduced, to protect the occupant tribe* or family or individual. 
Such probable difficulties of circumstance do not refute the position, 
that all nuiterial property must iiave hail a first occupant (whether 
a or a group), who exorcised an arhitrium (will, desire), either 

adversely or permissively. “Primitive acquisition” said Kant, “is 
“ one not derived from any other’s ownership.” 

A recent publication of high literary merit (valtiabls also for more 
solid qualities) uses phrases like the following.— “ Mr. Jonas has 

“ proved by experience, that, in cultivating his great occupation, 
—“in England, it is deemed itiquisite that a tenant farmer, on renting an 
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“ occnimtion, should Jbave &c.” Now, Englishmon say, ^he has 100 acres 
in his occupation’ but not, *h© has an occupation of 100 acres.’ 
Elihu Btirritt, the Amemcan author of that work, was doubtless 
familiar with this use of the word— -one, suggestive of power, of 
Right, j>erhaps of personal superintendance, rather than of any 
coiporeal I’elation. 

The terms occupy, occupier, occupation, have acquired technical 
meanings in municipal laws, e, g, in the law of English parliamentary 
elections, and in the Indian ryot’s charter, Act X. of 1809. Under all 
circumstances, an occupier is, a holder — at one time perhaps, of an in- 
terest, at another of a substance, distinctively. 

(ta) Certainly something more than the labour of mere occupancy 
i, e, taking and holding. But, we can scai'cely speculate either upon 
the degree or upon the kinds and mode of use — of turning to ac- 
count, which ai’chaio chiefs construed into proprietary taking, i. e, 
occupancy. The rule of decision probably .diftei-ed, with place and 
circumstance: under a tropical sun or in hunting grounds, neetl 
of givund for rest and shade (both or either), without more, might 
have attbrded even a righteous plea for exclusive occupancy, within 
a rational limit. Nor are early polities at all uniform in their modes 
of appropriation — in utilising their aggregate of vm. Among that 
ancient, numerous and hardy people, the Suevi, as we learn from an 
eye-witness, Caesar, in his Gallic campaigns, individual property in land 
was unknown, ])ecause disregarded. A depot only tarried at home, and 
provided for the wants of all, by culture of the fields; whilst 
the bulk of the nation sallied forth to the more congenial pursuit 
of arms. And, of the Germans, the same author says; “ — nor 
“has amy one of them any defined or appropriated laud; but the 
“ magistrates and chiefs assign yearly to the several tribes and 
“families, who meet together for that purpose, as much laud, and 
“in such locality, as they think fit, and compel them, after a year, 
“to change their holdings,” To^the same effect wrote Tacitus, in 
his treatise of the manners of the Germans. How different the 
race, of whom an officially accredited traveller and historian, Colonel 
Tod, records : — “ The love of Country and the passion for possessing 
“land are strong throughout Rajpootaua ; while there is a hope of 
“existence, the cultivator clings to the hapota [patrimony], and 
“in Harouti this amor patriot is so invincible, that, to use their 
“ homely phrase, ‘ he would rather fill his pail [belly] in slavery 
“there, than live in luxury abroad! — ” The same writer relates, 
with* reference to the land-occupant or ryot, in one distiiot, — “If 





from whatever cause, he o^n assign his share to trustees; 
**md the, more stiongly to mark his inalienable right in such a 
‘‘case, the trustees reserve on his account two seers on every 

maund of produce, which is emphatically termed, hitlt bapatd 
^^hhortif if e. the dues frf the patrimoniaf soil.” A resident and 
traveller among the tribes of Southern Africa (the Rev. E. Casalis) 
says of the Basutos and other primitive agricultural non»nomadic 
peoples: — “The sale or traiisjfor of land is unknown among these 
“ people. The country is understood to belong to the whole community, 
“and no one has a right to dispose of the soil from which he 
“derives his support. The sovereign chiefs assign to their vassals 
“ the j)arts they are to occupy ; and these latter grant to every father 
“of a family a portion of arable land x>ropoiiionate to his wants. 
“ The land thus gmnted is insured to the cultivator as long as he 
“does not change his locality. If he goes to settle elsewhere, 
“ he must restore the fields to the chief under whom he holds them, 
“ill order that the , latter may dispose of them to some other 
“ person.” The traveller Burton thus speaks of his experiences at 
Abeokuta in Western Africa : — 

“ Whatever be the tenure of property in ground, it cannot perma- 
“ iiently be given or sold. A chief will, for a quit-rent, permit any 
“stranger to cultivate unreclaimed commons, but the bargain is piu^Iy 
“ personal If the original tenant die, the heir or successor is expected 
“by another ‘dash’ [something to be given] to obtain renewal of the 
“ lease, and his refusal would justify in the African mind, his ejection. 
“ On the other hand, if the chief attempt to raise his terms, the heir might 
“ insist upon not paying a sum higher than the original quit-rent, and 
“ amongst the more civilized tribes the voice of the people would be 
“ on his side.” 

With the early Romans, property {maacipiumf dommimi &r jure 
Quiritiinn) had a technical and political character : Bubjects*of property 
were arbitmrily classed ; modes of transfer wore cumbrous and curi- 
ously artificial. Variable and numerous as the peals, the harmonies 
and discords, which may be rung upon ranges or octaves of bells 
(illustrative of the laws and modulation of sound), are the modes, 
the changes, the application, under which varying circumstances 
exhibit — no less in the primitive civilizations still being discovered or 
becoming familiar to us, than iu the past history of mankind— the 
simple principles, the* bases of general jurisprudence. Whether this 
or that community, whether the earliest organised political bodies, 
whether the majority, have or not appropriated their portions 
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of the estate of mankind, or any subjects of property whatever, 
collectively, in groups, or individually, whetlier in tdmple and absolute 
dominion, or tempoiurily, for unlimited use or as partial usmftnic- 
feuaries, — whether with as little coi*emony and method as do the fea- 
thered architects who, frith unconscious and imemng skill, select sites 
for nest-building, the bees for their hive, the beavers for their 
elaborate and city-like structures; or, whether with Quirital forma- 
lities— are alternatives, questions and difterenoes, not indicating any 
valuation, or new principle of jurisprudence, but, all carrying out 
the simplest principles, each and all illustrating the same inevitable 
truths, the philosophy of the Law of property. The variations of 
circumstance and of rule, constituting the idiosyncrasy of each people's 
ways, wants and wishes, are phenomena, but not of the science of 
Law. 

(x) 'A farther extract from the same accurate and severe analyst 
of principles makes this more clear : — At fii’st, all men . are in 
“ common possession of the estate of the whole Earth, and desiring 
“ (as all natuially must do) to gather the produce of that common estate. 
“This feeling of desire, however, by reason of the rivalry, natural 
“and inevitable, between individual wills, would go to preclude en- 

joyiuent of that estate by any one ; did it not also embody a law 
“ of order for the will itself, according to which a separate posses- 
“sioii in the common estate is capable of allotment to each indivi- 
“dual. But a distributive law of ‘raeum and tuum’ for each, in 
“ the common estate, after the axiom of an ‘ external lilierty,’ can 
“only I’esult from a common desire, primitive and a priori — a desire 
“ not implying any juricUcal act of association. It [such distributive law] 
“CiUi not therefore exist save in a state of civil society; wherein 
“alone may be fashioned definitions of Right, of what i.s juridical, 
“ of what is lawful.” kart 

(y) As, •suppose a single man hapi>en to be in possession of 
an island, without interference or claim by any other, — can it be said 
that he is proprietor of the land, trees, fruits, animals and other res 
or productions which he enjoys ? He can have no relation with any 
creature in his territory— no civil obligation, therefore no civil right. 
He is without society, therefore without rival or possible co-owner. 

(z) It may be objected, that the illustration here contradicts 
the proposition ; inasmuch as original property thus continues to be 
acquired. — The answer is ; national acquisition as against other nations, 
comes under a.difierent category, we. international Law. 

(ua) 1 include, as a matter of genecal jurisprudence, and ir- 
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cottunon *to manlind— as only quodammodo (qiialifiedly) api»topti- 
able. In practice, if the j;>ulldings or occupied lands of a town abut^ 
on the sea (as Madras Brest, Naples, Brighton, Macao), it is too much 
to say, that the land, at least at high-'water mark, is common 
to the world and beyond the State’s laws — scarcely can it be 
said, that it is (to. use a Roman phrase) extra-patrimonial. Sir Geo. 
Bowyer in his ‘ Commentaries on Universal Public Law * writes ; 
“The shores of the sea incontestably belong to the nation that 
“possesses the country of which they are a part, and they belong 
“ to the class of public things. If civilians have set them down as 
“ things common to all mankind {res communes)^ it is only in regard 
“ to their use ; and we are riot thenoe to conclude that they considered 
“ them as independent of the empire. The very contrary appears 
“from a gi*eat number of laws. Ports and harbours* are -manifestly 
“ an appendage to and even a part of the country, and consequently 
“are the property of the nation. WJiatever is said of the land 
“ itself will equally apply^to them, so far as respects the consequences 
“ of the domain and of the empire.” 

The subject is somewhat difFer4|kly treated by Lord Stair in 
his Institutions; “—so all nations have free passage by navigation through 
“ the ocean, in bays and navigable rivers ; and have also the benefit of 
“ stations, or roads and harbours in the sea or rivers ; and have the 
“ common use of the shores for casting anchors, disloading of goods, 
“taking in of ballast, or water rising in fountains there, drying of 
“nets, ei-ecting of tents, and the like. Yet doth the shore remain 
“ pi'oper. not only as to jnrivsdictioii, but as to houses, or works 
“ built thereupon ; and as to minerals, coals, or the like found therein, 

“ and so i.s not in whole common, but some uses thereof only, Nor 
“ doth it follow, that these uses are not common to all men, because 
“ they are denied to enemies ; for, as for those, as we may take 
“.atray that which is in their power, in sn^ie cases; so much more 
“may we detain from them that which is our own; and as we 
“ pursue their persons and goods in their own bounds, much mdi*e 
in ours. The shore in the civil-law is defined to be, so far as 
“the greatest winter tides do run, which must be undelrstood "^of 
“ ordinary tides, and not of extraordinary spring tides. But the use 
“of the banks of the sea or rivers, to cast anchors or lay goods 
“thereon, or^to tie cables to trees growing thereon, or the use of 
“ ports, which are indtistriat, or stations made by art, or fortified for 
“security, Ore not common to all men, but public to their own 

0 
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** people, or alloWld freely to others for oomftieree, or in some oases tire 
granted tor a reasonable satisfaction of ancho&ge, ‘ or 

“ shore-dues, which oft-times belong to private persons^ by their proper 
right, or by custom, or by public grant ; but stations in these rivers, 
“by casting of anchor, remain common, and ought not to be 
“burdened.” ‘ . 

(bb) Wild animals although certainly valuable to mankind, and 
among the earliest of appropriated goods (by the chase), are hot 
in the class of common things ; nor are the most formidable of brute 
creatures beyond Man’s dominant prerogative : they are, as land, 
or fruit, or aught else appropriable, property, when ahd whilst 
occupied. What is special with regard to this sort of res is, the 
extra labour aiul skill to take them — to effect their captui'e and 
detention. 

(cc) The re^ puhUcre of the Roman system included but a portion 
of what is inteiiiled to be here classed ; the distinctidh with them 
having roferenct* to local and national views. Whatever, for the 
public benetit, is withdrawn from commerce, from individual ap- 
propriation, is, in a general and purely juridical sense, public. 

(dd) “ Whenever an article iTOrped is altered in consequence of an 
“ act of the usurper, in such a manner that it loses both its name and 
“its origijial purpose, it is then separated from the right of the pro- 
“ prietor, and becomes responsible for it j but he is not entitled to 
“derive any a<lvantage from it until he pay the compensation. An 
“example of this occur.s where a person usurps a goat, kills it, and 
“ afterwards roasts or b<nls it ; or usurps wheat, and afterwards giinds 
“ it into flour ; or iLsurps iron, and makes a sword from it ; — or 
“ usurps clay, and makes a vessel from it. AVhat is hero advanced is 
“ according to our doctors. Sliafci maintains that, after the alteration 
“ in the article, the riglit of the proprietor to it is not extinguished, 
“ but he is entitled to take from the usurper the flour of his wh^t. 
“There is also a report f^m Aboo Yoosaf to the same oflect. Be, 
“ however, maintains that in case the proprietor choose to take the 
“flour of the wheat, he is not entitled to a compensation for the 
“ ilamage, as that would imluce usury j whereas Shafoi holds that he 
“ is entitled to a compensation from the usurper for the damage. It 
“is also related, as an opinion of Aboo Yoosaf, that the right of 
“ property with respect to an usurped article which has^ been altered 
“ ceases in the proprietor, but Uiat it may be sold to answer the debt 
“ duf3 to him (viz. the compensation,) and that, in case of the death 
“.of the usurper, he has a preferable claim to the other creditors with 
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refi^ot to thO' m question. The reasoiung of Sfeafei 

^^that Ifhe thing being .notwithstanding |t’ 

aitea^^ it^foiloww thafct the ri«ht of 
fttiH AmMns in the pipo^etor* since the quality is merefytt dlepeu^t 
on^'^the substance where, for instance, the wind blows • wheat 
** into the mill of anothei^person, and it is ground into flour j in which 
**jjase it continues the property of the original proprietor of the 
wheat; ‘and 'so also in the case. in question. With respect to the 
“act of the. usurper by which the thing is altered, it is not to be 
“regarded, since it is an unlawful act, and consequently incapable 
“ of becoming tlm cause of property,— as has been explained in its 
. “ proper place, The case is therefore the same as if the act had 
“ jiover existed in the same manner as holds where an usurper kills 
“ an usujped goat, and tears the skin of it in pieces. The argument of 
“ our doctor is, that in the case in question the usurper has 2>crformed 
“ an operation which bears a value, and has therefore destroyed the 
“ right of the proprietor in one respect, inasmuch as the ai)pcarance 
“ is 110 longer the K<ime, whence it is that the name i& clianged, and 
“ many of the original purposes of the article defeated ; as grains of 
wheat, for instance, which are fit I’m* being sown or roasted, but 
“ after being conveited into flour are no longer lit for these purposes. 
“ In short, by the alteration of an article usurped tlie right of the 
“ proprietor is destroyed in one shape, and that of the usui’per with 
“ respect to the qualities is established in every shape ; and hence 
“ the right of the usurper Inis a superiority with respect to the 
“original of that thing wliich has been in one shape destroj^ed.” 
Agdui : 

“If a person lusiirp gold or silver, and convert it into dtrms 
“ or deemrs, or makes a vessel from it, such silver or gol<l does not 
“ scjiarate from the property of the x>roprietor, according to Haneefa, 
“H^hence ho is entitled to take it from the usurper without giving 
“mm any compensation. The two. disciples maintain that the us- 
“urper, in such case, acquires a property wi the metal, and owes 
“ a compemsatioii of a similar quantity of gold or silver to the original 
“ proj)rietor ; because he has performed a valuable operation 
“ the metal, which in one shape ’destroys the right of the x>voprietor, 
“since in so doing ho has broken it down so as to destroy its 
“original purposes, inasmuch as bullion is unfit to become the 
“stock in a contract of mozaribat^ or of partnership, whereas 
“coined money has this fitness. The I'Oasoning of Haneefa is, that 
“ in the case in question the substance of the thing usurped is ex- 
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^<tant in every respect, insomuch it still pvmrves its name: 

and the puxpoees to which gold and eilver relate^^suoh aa price and 

weight, are aliso extant, insomuch that usury by weight ti^es place 
^Mn them when coined, in the same manner as before coim^ge.**' And, 
“If a person usurp the cloth of another and then dye it red, or 
“the dour of another and then mix it with oil, in that case the 
“proprietor has the option of taking from the usurper a compensa- 
“tion equal to the value of the white cloth, or an equal quantity 
“ of flour, giving the red cloth or the mixed flour to the usurper,— 
“or, of taking the red cloth or the mixed flour, giving to the us* 
“urper a compensation equal to the additional v)||pe those articles 
“ may have acquired from tiie red dye, or the mixture of oil, Shafei 
“maintains that in the case of dyed cloth the propnetor of it has 
“a right to take it, and then to tell the usurper to separate and 
“ take, to the utmost of his power, his dye from it ; for he holds 
“ this case to be analogoas to that ^of a plot of ground ; (in other 
“words, if a person usurji a piece of ground belonging to another, 
“and afterwaids erect a building upon it, the proprietor is entitled 
“to take the ground, desiring the usurper to dig up and carry away 
“ his building ;) becaiise the separation of a dye from stained cloth 
“is equally practicable with the removal of a building from the 
“ground on which it sttuids. It is otherwise in the case of oil mixed 
“in flour, because the separation of the oil is then impracticable,” 

Iledai/a. 

(ee) From Dr. (./olquhiion’s Summary. 

The English ‘use’ originally denoted beneficial enjoyment, 
having the benefit of, being analogous to the Preutorian in boms of 
the Roman Law : it grew into a merely technical and auxiliary mode 
of property. 

The distinction i.s thus illustrated by Dr. Taylor — Tf I treat for 
a slave, a house, or a horse ; or, if a slave, «Sjo. be left mo i)y wiH,— ^Hj^t 
specific slave or horse is due to me, quia futictionem in mo corpora 
recipiunt [because each respectively does its own work in its own 
individuality) ; and if I am creditor for one of these, my debtor 
cannot force ujwn me one of another sort, though a better in value. 
But such things as consist in number, weight, and measure, 7ioa 
ipedficam fmictionem sed generalem recipiunt [have not any individual 
function, but work in the general — intoroliangeably] : a legacy of £20 is 
as lawfully paid in one legal coin as another ; and, if 1 borrow a measure 
of wheat, I am not expected to return the same grains, but am to 
pay it in the same quantity, of equal gooduess. 



,(hh} 'Tjb^edkthifstioiLifirv^ 

' dominical and aubdlMil]Qyat« pjropariy, ^vk, ^ the fee/ ^ 
and ^cliattel-)rea!/ * personal property in land/ ‘ l^a^hold interest (though 
fbr a thotisand years)/ The terms, freehold, rdftty, are certainly appU-* 
cable to property which does not devolve on the proprietor’s heir, (in 
which, therefoie, he has not comjdete j^ts abutendt) *• but a life>estatc' 
is incomparably more important than an estate for a term of years ; 
even though the term be such as must, physically, include scores of 
lives. The Roman emphyteusis^ in its most valuable form, after the 
reign of Zeno, is a remarkable ittbiance of 9 ^M«Tf.«/-dominical property (see 
Colquhuon * Summary of the R. C. L. ’ § 169, &c.) : the anomalous in- 
terest of a Hindu widow heir is another instance, perhaps a closer ap- 
proach to dominium — limited, but undefinable in words. 

(ii) Butler in his celebrated Note (on I'euds) to Co., Lit y remarks 
of the relation, at that period ; — Though in ^wint of dignity, of rank, 
“ and of honor, the lord, according to the ideas of those times, enjoyed 
“ a splendid pre-emiaence over his vassals, his power over them was, com- 
“ paratively speaking, extremely small.— The fruits and incidents of 
the feudal tenure, in the original simplicity of tlie feud, were reducible 
“ to two : on the part of tj^o lord, to the obligation of warranty, that is, 

‘‘ to defend the title of his tenant against all others ; on the part of the 
“ tenant, to an obligation of giving his IoikI his aid, that is, his military 
‘^assistance and service m defence of the feud.” It is true, that the 
feudal estate lapsed to the lord upon failure of heirs, i. e in such 
case, the lord caiuo in place of the king or of the State : but 
this contingency is not any ‘jiroperty’ w jural interest in the land. 

‘‘ Oorermnent siieceeds” wrote chancellor Kent, “ as ofcoui'se, to the 
“ personal and real estate of the intestate, when he has no heirs or 
“ next of kin to ap{)ear and claim it ; but tliis is for tlie sake of order 
“ and g<^» 0 (l policy — ” 

Orotius quotes those two sentences ; the first from Seneca, 
the other from Dion Prusseensis, •Loitlship over land was the so- 
vereignty of the mitldle ages ; subjection to po\rer, when not simp^ 
ly military nor sini^ily servile, was territorial : hence the nude vsupe- 
rionty of feudalism. But seigiiory or seigneurie is used to de- 
signate a more tangible and usual mode of *proporty; e, g. Hind, 
in his ‘Labrador Exploration’ narrates: 

*‘A8 wq sailed before a f^fentle breeze through the clustered Mingan islands in 
“ 1861, it suddenly occurred to me that exactly 200 years ago, namely, 1661, Francis 
" Bissot hail been invested with the rights of seigneur of Mingan. For 200 years 
“ these rights have endured ; but the owners are now dispersed far and wide in 
“both .continents. Sailing amidst the&e remote islands, looking so fair and beauti- 
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“ful AS vre drifted laaily ftlong before the dying: breesej I could not but tliink it 
both unjust and unpatriotic that abused and misapplied eeign<frial rights, convoying 
** many luillion acres to single indiidduals, 200 years ago, should no«r exercise a potent 
“ influence in arresting % progress of settlement on the north of the gulf, in 
sight of the finest Ashing ground in the world, and including the best parts for 
“ settlement. Yet such is even now the case ; and many yeai-s ago many settlements 
“would have been established on the Labrador shores, if seignorial rights had 
“not frightened* aa'ay liuiulrcds who were disposed to establish a home there.” 

( ll) 1 am not sure that this view will bo^ generally acquie.sv.‘.e<l in 
by publicists ; as imporium has ha^ a more confined signifi<Mti()ii 
given to it: but what is here laid down is consistent with th(‘ 
teachings of Grotius and of Hciiieccius, as well as .suppoi'taliio in 
tirinciple. 

(mm) MojfTAiGyB. The moral sentiment is eloquently ex]iandt‘d 
and enfonicd by ^Massillon, bisliop of Clerimnit : — “We do not owo 
“to all men the same cares, civiUtic.s, and attentions; hut to all wo* 
“ owe ‘ the tnith.’ The difFereiit situation that raii^k and birth give us 
“ in the world, diversify our duties with regard to each otlier. That 
“of truth is in all situations the same. Wo owe it to the rich as 
“well as to the poor; to our inferiors, as well as to our masters; 

“ to those Avho hate it, a.s well as to those* who love it, and to those 
“ who will use it iigain.st us, as well as to those who will use it t(‘r 
“ themselves. There are times, when prudence permits us to dissi- 
“ mulatc or hitlo the love wc have for our brethren ; but there »irc 
“none, in which we are permitted to conceal ‘tlie truth.’ In fact, the 
“ truth is not ours ; we arc but its witnesses, defenders ami d(‘posi- 
“tarics. It Is the light of God in man, which ought to illumiimte 
“ the whole world — ” 

Kant thus classed definable comxuitions : 
o — purpose of every contractor is, either — 1. a unilateral ac»[nisi- 
“ tioii (this is the gratuitous contract^, or, 2. a bi-latt‘ral acquisition (this 
** is tlie onemus, contivict), or, 3. guarantee of what is already IRs, 

“ without ac(piisition (a guarantee which may be, at the same time, 
“gratuitous for one, ami yet onerous f<ir the other). 

“The gratuitous contiMot is ; 

“ a. keeping something cntruste<I ( deposition) ; 

loan of a thiuQ (commoditUim) ; 

“ c, gift ( donatio ). 

“ The onerous contract is ; 

“ a. exchange, in the widest sense, subdivided into 
“ I. goods for goods, exchange ; 

“ II. goods^for money, i)urchase and sale ; 



100 ^ 

hm for cpAsumjpfeiott (tmtum), pi « pn. 

coii(Jition of fettiiog it b^u>k sorcte day in tpem {^f oom ft*; oei^ 

** money for money), 

" b» the contract of letting {l0catio^niktMio% subdivided into, 

“ I. letting out a thing to one, for such use as he can get out* of 
“ it {locvttio rji). If the restoration of the thing is to be in specie 
“only, ‘interest’ may be added as an onerous pact (pactwn. 
“ usumrkm), 

“ ir. the lotting out of labour (locaiio opef'ce), that is to say, grant 
“ of the use of my strength to another for a settled price (merces). 

“ The labourer, in virtue of the contract, is the mercenary. 

“ 111 . the contract of mandate j procuration for and in name of 
“another. If the procuration be effected by simple substitution 
“for another, without use of the person’s name whose place is taken, 
“it IS a mere conduct of affairs negotii). If the procuration 

“ bp earned out in the name of the other, the i^rincipal, it is a man- 
“dato. Here, as in letting, the contract is onerous (mandatim 
“ oaei'osum. 

“ c. the contract of security ; 

“ I. pledge with undertaking, simultaneous {pignus ) ; 

“ii. suretyship, a promise given in support of a contractor’s 
“promise {Jld'^Jitssio ) ; 

“ III. bail or hostage.” 

The juridical metaphysician has, in his instances of classification, 
availed himself of the Homan Law, the universal European model for 
illustration of jural science. 

(oo) The distinct? signification of tliis term is well indicated by 
its derivative coiiiixuind, coin-merce. A subject of commerce must 
lia\ e a price set on it — bo appreciated, in the nwket. J/era* was not 
applied to landed estate. 

(pp) The nice requirements of ‘ consideration,’ in the English sim- 
]ile-eontract ; the stric4 requisites in the obligatio I'crbis of anuieut 
Home ; the precautions enforced m contracts relating to pi:*operty of a 
British ship, in contracts protected by the English Statute of Frauds : 
these are familiar instances. 

A passage in Professor Bell’s ‘ Principles of the Law of Scotland,’ 
uiitler the head, ‘conventional obligations,’ exemplifies the arbit^^ary 
differences in different systems, — “ The Law of Scotland does not 
“ follow the Homan Law of midtm pacUm on the one hand ; nor 
“ recognise the subtilties of the English Law on the other.” 

{qq) Justice Park in BriUen v. Hughes 6 Bing. 
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The speech of Lord Eldon, which follows, is to be found in the case 
Bromley v. Holland^ 7 Ves. 

Lord Loughborough, when deciding that a contra^ct to succeed an- 
other in a public office was Void (because impolitic), said — “ This agi*ee- 
ment, resting on private contract and honor, may perhaps be ht to be 
executed by the parties, but can only be enforced by considerations 
“ which apply to their feelings, and is not the subject of an action. 
^‘The Law encourages no man to be unfaithful to his promise ; but 
legal obligations are, frtttm their nature, more Circumscribed than 
“ moral duties.” 

(vr) See Kent's Commentaries (10th edit.) 2nd vol. p. 620, no. ‘ 
{sa) These several pa.ssages are somewhat difterently rendered by 
Lord Kaimes, who quotes them in a note to his ‘ Law Tiacts.’ 

(ft) To many the distich of Saadi will occur : 

^ jLo b ^JU tij b 

‘ Either real wufak (good faith) never wtis in this world, or, at least, 
no one now-a-days observes it.’ 

(wm) Thus it was in Rome. Beginning with the starch and tedious, 
but yet universtd nex^te per cee et lihrain (‘ bond by the brass and scales’), 
— which had no cho«racter of grosaness, if rude ; it rather indicated the 
rarity and little value of what was typified, to the ‘ men of the lance,’ — 
and gradually fining down until the express abolition of ‘law-form- 
ularies’ A. U. C, 1095. The intermediate resolution of the Preotor, 
in the fanibus edict Pacta conventa servaho'), was a virtual aboli- 

tion of qiiirital despotism in mattere of contract ; thencefoi’tli, the 
moral tie ol’ gfKxl-faith in admis-sion or observance of conventions was 
no longer totally alien from the jural ground of obligation. 

The .significance of conti’aqt-formalitio.s will be further enlarged on 
under the head of ‘ alienation.’ 



I^CTION VI. 

TXrjp PA-MJf.Y, jrAYURA.!, AlT© CtVtt:, CIVIL $VB8TltVTSB OR COPIE«* OF VAWtiit 

KKLATIONSIJCIJ?. , , . 

From those familiar and uniform i^plations which 
constitute primary society, which are the basis and 
type of (foreshadowing) civil or political society, 
necessarily arise civil modes of Bight and obli- 
gation, i. e, civil status: nor is any chapter of 
a nation’s Law more characteristic of national 
bent or, more likely to exemplify the standard of 
a nations conscience. 

‘The family’* is a concrete name for the class or 
aggregate of relations now referred to. The family 
is not a civil creation, nor, in its main in- 
cidents, even exclusively human. But, civil laws, 
building upon the ordinance of Nature, construct 
and organise status relations, which represent and 
constitute the family. 

Each civil system differs, more or less, from the 
prototype : eitlu3r, deepening and extending (while 
following) the simple lines tracked out by Nature, 
or, diverging and deviating into artificial ways; at 
times so diverging and deviating as virtually to 
supersede (never obliterating) N ature’s track. 

Family status is essentially one, in character as 
in origin : each subdivision or branch however, 
each instance or phase of the relation, has, in 
every system, its sevei'al incidents and pi'operties, 
although growiiig from one root, attached and sup- 
plemental to one stem, viz. the marrijige tie. 

' F 
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MAEBTiaB, A COlfTEACT; HB AVAtOCfT TO PKOJBKTY. 


MABBIA&X. 

Marriage, matrimony, wedloek, is, the coming 
together, of the sexes, under a contract or legal 
oinculum, for procreation and nurture of children. 

Being a contract, all general rules of contract 
(noted in the last Section) are applicable to this 
‘coming together’ — con-vention. 

Therefore, the views, the formalities prescribed 
and adopted in each civil system, determine what 
is and what is not a legal marriage. In one 
place, at one time, a particular religious form, or 
a technical ceremony is insisted on ; elsewhere or 
in another epoch special publication or registry; 
it has occurred and does occur, that form and 
ceremony are dispensed with, the substance and 
intrinsic meaning of the marriage connection being 
alone regarded. 

In so far then, the jural tie of marriage, the 
proceeding, the union of wills accomj)lished in the 
marriage status, is strictly identical with ‘contract’. 
In regard however to its universality and necessity, 
to its being but a reduction into order and adapta> 
tiori to circumstance, of Nature’s impulses, marri- 
age bears a close analogy to ‘property’ — and this, 
without reference to marital domination. 

As Reason modifies, extends, refines upon 
the general rule, the indefinite necessity of pro- 
})erty ; so do we find the simple primary idea of 
marriage modified and adapted to the wants, the 
temptations, the habits of various races, in varying 
schemes of civil Law. 
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Tlie two institutions combined, may well be sup- 
posed to embince ajl ordinary social requirements.' 

“The component parts of a honse (oiJkos) are a 
“man and property. -i— But as to man, the first 
“object of his care should be respecting a wife.” 
So Aristotle ; who quotes the old poet Hesiod, 

first house, then wife, then oxen for the plough.” 

and lie admirably (for his Time remarkably) treats 
of marriage and its duties as of a condition, to- 
wards which mankind are ^Mivinely predisposed.” 
— '^For the sexes are at once divided, in that 
‘^neither of them have powers adequate for all 
^‘purposes, nay, in some respects oven opposite to 
^^eacli other, though they tend to the same end. 
^*For nature has made the one sex stronger and 
tlic other weaker, that the one by reason of 
^4ear may be more adapted to preserve property, 
while the other, by reason of its fortitude, may 
be disposed to repel assaults ; and that one may 
provide things abi’oad, while the other preserves 
them at home. And with respect to labour, 
'^the one is by nature capable of attending to 
‘domestic duties, but weak as to matters out of 
doors ; the other is ill * adapted to Avorks where 
“repose is necessary, but able to perform those 
“ which demand exercise. And with respect to 
“ children, the bearing of them belongs to one 
“sex, but the advantage of them is common to 
“ both ; for the one has to rear them, and the 
“other to educate them.” 

The marriage union, being, in its general scope. 
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. ^MARBIAGK AS A CIVIL OUDllfANC*. THF TWO 


ft normal result of human desires and of human 
association, is, considered civilly, a plan of restraint, 
an orderly and decent method of observance in 
regard to the sexual instinct. It is the assertion 
of Reason’s prerogative in control of animal appetite. 
Further, marriage is an ordinance and scheme for 
pr eservatioii of infant life, for education (in a coni- 
preliensive sense) of liuinan progeny. Marriage has 
also special value in civil polity, as indicative of 
paternity. Montesquieu enlarges on this: 

Among civilized nations, the fatlier is that person 
'' on whom the laws, by the ceremony of marriage, 
‘‘have fixed this duty; because they find in him 
“ the man they want. Amongst brutes, this is an 
“obligation which the mother can generally perform ; 
“ but it is much more extensive amongst men. 
“Their children indeed have reason; but this comes 
“ only by slow degrees. It is not sufficient to nourish 
“ them ; they can already live ; but they cannot 
“govern themselves. Illicit conjunctions contribute 
“ l)ut little to the propagation of the species. The 
“ father, who is under a natural obligation to nourish 
“ and educate his children, is not then fixed ; and 
“ the motlier, with whom the obligation remains, 

“ finds a thousand obstacles, from shame, remorse, 
“the constraint of her sex and the rigour of laws; 
“and besides, she generally wants tlie moans.” 

As an improvement or orderly development of 
Nature’s ordinance, marriage, how variously soever 
organised and regulated, has two aspects, several, 
though each and together tending to one end. 

Tlie first and obvious aspect is, the purely moral, 
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social and personal, mz. satisfaction of human 
craving for a specific sympathy, oompanionsliip, aid, 
comfort— such- as can be no otherwise sufficiently 
or fairly met and satisfied than in orderly con- 
jugal union. 

Neither liistory nor observation furnishes a de- 
duction, that, among mankind, conjugal society is 
urged by no other want than the ^ lust of the flesh, ^ 
even combined with desire of progeny. Each 
undepraved, unspoilt man or woman, however 
simple and nnle, ever seems conscious of a moral 
incompleteness, capable of being supplied by (there- 
fore demanding) conjugal society ;* undcrshinding 
by ^conjugaV no mere casual nor temporary nor 
optional yoke or tie. 

The second aspect of the marriage insti- 
tution is ])olitical. Under whatever coijditions, 
however disguised, mistaken;^ of* corrupted, the 
form in which the institution may appear among 
a peo})le — whether under the j)olyan(lry of some 
few ecceuliic races, as the Moplas of Malabar; 
the more frc(]uent phase of polygamy ; even v itli 
the licenced though covert libertinism of ancient 
Sparta or, whether under tlie most rigid dog- 
matic enforcement of a monogamic regimen ; 
every State regards and uses the institution as an 
agent to carry out its own policy, to extend its 
rule, to continue (in a iMnner consonant to the 
religious, moral and intellectual attainments of that 
people) the community and its institutions to fu- 
ture times, reining or giving way lo the instincts 
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and passions of men just as the g^neml fealing 
or the views of those in power may' ineline. 

With whatever artificial attributes ihe policy or 
requirements of particular civil communities may 
clothe family relations, it is ^undoubted, that the 
social conduct and duties of husbands, fathers, sons 
and bro tilers, as such, are invariably a part or enter 
into the spirit and composition of every system of 
laws, and are moreover always defined and .inter- 
preted in precise conformity with the estimate and 
ideas of each nation as to what that conduct 
ought, morally or religiously, to be. The precise 
acts required from or justified in a good father, in 
a good son, often differ with different people : but 
the quality of goodness, as of badness, is ever 
measured and ascertained, plainly, by the moral 
sense, without artificial element or bias— unless 
indeed the influence of religious or of (/i^o^'i-religious 
dogmas be considered an aHificial element. 

Jural obligations and rights incident or proper 
to marriage, range under three heads; 1.' conjugal 
rights, i. e. the consortium, concubitus, personal 
communion, which is the primary condition and im- 
mediate purpose of the contract; 2. changes effect- 
ed, in pre-existent or supervenient rights, c. g. of 
property; 3. personal obligations other than the 
consortium, but collateral to or consequent upon it. 

It may be .considered* as a general and primary 
quality or incident of the married status, that each 
associate (spouse) has a right, 9. jus (bearing some 
analogy to jura utencli, fru&ndi,) in the person and 
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to the societ;^ of the other one — a right significant 
of something less free or optional (as to the person 
bound) than mere alliance or co-partnery, yet nowise 
akin to a claim of servile subjection; it is a right 
tliat betokens, as it demands, a real subserviency, 
or at least adaptation, of will, of act, of mind — 
such as is proper and incident to this status — 
specially adapted to the objects, and growing from 
the intrinsic character of marriage, 

Jural or civil manifestations which cover essential 
incidents of the marriage contract and status, are 
variously expressed in varying civil schemes. 

By the Sheraa, the husband has no power 
''to restrain his wife from going on a journey, or 
"from going abroad, or visiting her friends, until 
"such time as he shall have discharged the whole 
"of the inuhr rnodjil or prompt dower; because a 
" husband’s right to confine his wife at home is 
"solely for the sake of securing to himself the en- 
"joyment of her person, and his right to such 
" enjoyment does not exist until after the payment 
" of the return for it.”<^*>^ 

Al Kordn , — "Ye may divorce your wives twice; 
"and then either retain them with humanity, or dis- 
" miss them with kindness. — But if tlie husband 
"divorce her a third time, she shall not be lawful 
"for him again, until she marry another husband. 
"But if he also divorce her, it shall be no crime in 
"them, if they return to each other. — If ye be de- 
"sirous to exchange a wife for another wife, and ye 
"have already given one of them a talent, take not 
"away any thing therefrom — ” 
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In the Dlmrma Smtra it is declare4> 

" Him to whom a woman’s father has given her, 

“ or her brother with paternal assent, lot her ob- 

“ sequiously honour, while he lives ; and when he 
*> 

^‘dies, let her never neglect him.” and, 

Though unobservant of approved usages, or 
^^enainoured of another woman, or devoid of good 
qualities, yet a husband must constantly be ro- 
vered as a god by a virtuous wife.” 

Married women must be honoured and adorned 
^ by their fathers and brethren, by their husbands, 
'^aud by the brethren of their husband — ” 

Neither by sale nor desertion can a wife be 
released from her husband.” ‘^Let mutual fidelity 
continue till death: this, in few words, may be 
considered as the supreme law between husband 
‘^and wife.” 

No atonement is ordained for that man who 
forsakes his own wife, through delusion of mind, 
deserting her illegally — 

Jn the Code Na])oleon, ' 

The spouses have the reciprocal duty of 
^"fidelity,, relief, co-operation (JidelitS, seoours, (mist- 
^'ance). The husband awes protection to his wife, 
'‘the wife obedience to her husband. The wife 
" is bound to live with the husband, and to 
"follow him wherever he may think proper to 
"d%veU: the husband is bound to receive her, 

" and to furnish her with everything necessary for 
"the puiposes of life, according to his means and 
"iXindition.” - * « 

Retributive vcngeance—private sanction~accorded 
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or permitted against the accomplice in conjugal 
fidelity; judicial compensation to either spouse, 
against the stranger to whom is imputable depri- 
vation of conjugal society; remedial restoration of 
that society, wrongfully withheld by either spouse, 
or, the alternative penalties for abandonment — 
by such indications, civil laws assert (different sys- 
tems more or less deterrainately, and in various 
inodes) the quasi-xedX right of a spouse in the 
other’s person. 

Civil laws, as a rule, follow the suggestions of 
Nature in allotting to the male partner protection 
and superiority. "Moreover, it is manifest” wrote 
Hcinoccius, “ tliat this society would be very im- 
" perfect, if it were equal in such a manner that 
"neither had the faculty of deciding in any com- 
“mon dispute; because it may happen, in many 
" cases, that the two may differ in their opinions 
•"about the choice of means, and betweei^two, in 
"such cases, the dispute would be endless; where- 
“ fore, though the prudentoSt counsel ought to be 
" prefciTed, yet, because it would often be contro- 
" vertible which of the two paidiies ip. this society 
“ was in the right, there is reason to approve the 
“ common practice in this ‘matter, and so to give 
"a certain prerogative to the husband about afihirs 
" belonging to the common safety or advantage 
" of the society.” 

Al Kw'dn. — “ Men shall have the pre-eminence 
“ above women, because of those advantages wherein 
"God hath caused the one of them to excel the 
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“other, and for that which they expend of their 
“ substance in maintaining their wives. Wives 
“ought to be obedient, arid keep the secrets of 
“ their husbands, because that Heaven hath eii- 
“ trusted them to their care.” 

Such a view must usually lead to a right of 
control, if not ownership, in the husband, of the 
material wealth or property of the married pair. 
This incident of the status was well expressed in 
the ancient Roman system by the terms mantis 
and potestas (‘hand’ and ‘poAver’); all claims and 
material benefits of the- wife, as an individual, 
being at that epoch, as was her person, in sub- 
jection to the lord of her ‘family’ and ‘house.’ 

So the English Common Law quaintly signifies, 
in its old Norman jargon, the relative position of 
the spouses, by the phrases ‘ baron’ and ‘ feme- 
covert’ {i. e. under cover or shelter of her lord). 
In theS# several systems the woman is civilly 
absorbed, her personality is transferred — ^for the 
purpose of outside civil • dealings between the body 
politic and social, the ‘man and wife’, and their 
fellow citizens or othei’s — ^to him who is alone 
civilly responsible for her acts, as he is, for the 
most part, owner of whht would be hers, were she 
unmarried. 

The English feme-covert or wife has lost her in- 
dividuality ; all that she owns, all that comes to 
her, all that she earns, passes to the husband. 

She cannot contract, save as his representative. 
He is lord of his wife’s lands or realty (without 
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disposing power) during the marriage, via.* their 
joint lives, and on birth of issue, becomes a 
life-tenant, should he survive, viz. 'tenant by the 
cUrtesy of JBngland.’ 

In Scottish Law, the wife’s personality is not 
80 completely absorbed. By equitable evasion in 
tho English Law, and directly in other systems, 
a separate and peculiar class of property may always 
be secured to the wife, in respect of which she 
is regarded as free from the status and bond of 
mairiage. Such is tho Hindu stri-dhana. But, 
“A husband need not return to his wife stri- 
“ dhana appropriated by him during a famine, or in 
“oi’der to perform sacred rites, or when suffering 
“ from disease, or when in prison.” 

The laws of France admit great latitude in the mar- 
riage contract as to the effect of the union upon 
the proprietary rights of the husband and wife 
respectively ; but prohibit any stipulations that 
may “ derogate either from the rights resulting from 
“the power of the husband over the person of his 
“wife and children, or those which appertain to 
“ the husband as head — ” ® 

With the Musulmans, union or confusion of pro- 
perty is no incident of marriage ; which is, itself, 
but a quasi sale of the wife’s person — ^the mere 
JUS concubitiis. 

Different systems provide differently for reci- 
procal contributions and joint responsibilities in 
respect of the common burdens of married life. 
The Roman dos was the contribution on the 
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woman’s side : in the English and Scottish laws> 
the same word, on ‘dower,’ is also^ tised to 
denote the converae interest, viz. what the fiian 
must or may relinquish to his partner. <*•> * 

Where the civil scheme of marriage status ad- 
mits of the spouses having several interests in 
property, so that each may exercise his or her 
individual will in its disposition, we sometimes find 
rules of protection against irrational or improvident 
bounty between themselves. W 

Nature dictates the relations of the married pair 
to their offspring, and the several rights or offices of 
nurture, education and guardianship .which each res- 
pectively should accord to the other. How civil 
systems hav’e dealt with this class of conjug<al 
rights, may be conveniently adverted to under the 
next division of family status. 

MANO. — “ The production of children, nurture of 
“ them when produced, and the daily superinten- 
“ dance of domestic affairs are peculiar to 'the wife.” 


PAUJSNTACH!: TiriB FILTAT. TrU. 

The relation indicated by this double title, is, in 
its inception and full development, the end or pur- 
pose, natural and political, for which marriage is 
the instrument; as is apparent from the definition 
(above given) of marriage. 

Offepring are either regarded and treated as the 
property of progenitors — ^virtually and qmdammodo, 
if not absolutely — or, as wards entrusted to their 
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charge, or, iia a meaner pai*fcaS;ing of each of those 
modes of relation and custody. 

Further, the period of parental domination may 
terminate when or shortly after the child becomes 
adult ; or, it may last indefinitely, even during 
the parent’s life, as with the ancient Romans and 
with all patriarchal tribes. The terrors of^the Jew- 
ish code for filial rebellion were not restricted to 
childhood ; they were a portion of the general penal 
system, binding all : nor is it to children or 
minors only that the less severe penalties but 
equally imperative injunctions of China are ad- 
dressed. So _ may be said in regard to the Hindu, 
practically, though- perhaps rather in an ethical 
than a jural sense. W 

Of the ancient peoples of Scandinavia, the his- 
torian Geijer writes : 

“The father of a family, on the pillars surround- 
“ing whose high seat were carved the images of 
“ the gods, was called himself, like .the prince, 
“ Drott, and was pric->t, judge, and leader for his 
“ houseliold. — As with the Greeks . and Romans, 
“and among all pagans, the father was free either 
“ to expose or bring up a new-born child ; in the 
“latter case he raised it* from the earth in his 
“arms, and had it sprinkled with water add named 
“ in the presence of his chief kinsmen.” 

Here is indicated proprietary dominion over the 
newly-born — an ' act, allowably, of passion or of 
caprice. But this dreadful option (of passive in- 
fanticide) does not itself prove, nor do I know of 
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any recorded proof, that with the earliest Roman, 
any more than the Israelite fatheiy the niost prac- 
tically cruel tyranny (over a child., once under 
nurture, and of which parental charge had been 
accepted) was avowed to be less or Other than a 
jMosi-judgment — a result of Law (not of caprice), 
a punishment or an ostensible necessity, the decree 
of a governor — if in theory autocratic, yet not 
wholly irresponsible. 

The most . rational, the most practical, the most 
humane (and, in modern civilization, most admitted) 
construction of the paternal office, is, as of a domes- 
tic, a special magistrate — the type, the representa- 
tive, the necessauy supplement, of civil or political 
magistracy — entrusted with the charge, supervision, 
government of the future man -and citizen, of whose 
existence he is the immediate cause. Well observed 
Bentham — “ The domestic governor may • protect 
“ those subject to his authority from knowledge 
“which may do them harm; he can watch over 
“ their social intercourse and their studies ; he can 
“accelerate or retard the progress of their eulight- 
“ enment, according to circum, stances. This con- 
“tinual exercise of power, which would be liable 
“ to so many abuses in a State, is much less so in 
“a family; for the father and mother have a na- 
“ tural affection for their children, far stronger 
“ than that of the civil magistrate for those whom 
“he governs. On their part, indulgence is gene- 
“ rally the prompting of nature, while severity 
“ is the effect of reflection. Domestic govern- 
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** where the civil authority cannot ; for the he^ 
a family deals with individuals, while die 
legislator can only act upon classea The one 
proceeds upon certainties, the other upon pre- 
sumptions. A certain astronomer may he capa- 
ble, perhaps, of resolving the problem of longitude, 
^^but can the civil magistrate know it? Can he 
^'command this discovery, and punish him for not 
making it ? But a particular instructor will be 
likely to know whether a given problem of ele- 
^^mentary geometry is level to the capacity of his 
pupil. Though idleness assume the mask of in- 
capacity, the instructor will hardly be deceived ; 
in such cases the magistrate is sure to be deceived. 
It is the same with most of the vices. The 
public magistrate cannot repress them, because 
^^if he attempted it he must have spies in every 
family. The private magistrate, having under 
'"his eye. and his immediate control those with 
whose conduct he is charged, can arrest the be- 
ginning of those vices of which the laws can 
“ punish onlyl/he last excesses.” 

In Pufendorf’s treatise, we find the ingenious ^ 
(and not far-fetched) theory, that, like as the 
beneficial conduct of an absent friend s affairs with- 
out his knowledge, imposes upon him obligations, 
and, as it cannot but be presumed that, were 
infants or children capable of judgment, they 
would assent to parental care and control; so, the 
very absence of personal capability and th© need 
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of government, supplies — is an efficient snbstitiite 
for — consensual reciprocity. ' The presumption of 
ra>tionaI assent avails as express consensm.' 'T’or/ 
also says Pufendorf, ‘ these notions have no repug- 
nancy, viz. that an obligation should - owe - its 
origin, at once, to a precept of natural Law and 
to a tacit consent.’^") 

The extent of dominical discretion — the degree 
of power, both to adjudicate, and to inflict sanctions, 
confided or left to the domestic and social gover- 
nor, must vary with the activity and chamcter 
of State-interference, of State-care, in educating 
the rising generation of citizens. In the artificial 
polity of Lycurgus, all training of youth was 
usui^ed by the political parent, the State; so that 
the functions of natural paternity could exist but 
in name.<®> Usually, State-power comes in to su- 
pervise and support, not to supersede the office 
of a father. Even to inflict the ultimate penalty, 
a Jewish parent but referred to civil authority, in 
order to execute his self-adjudicated sentence. 

“ If a man have a stubborn and rebellious son, 
“which will not obey the voice of* his father or 
the voice of his mother, and that, when they 
“have chastened him will not hearken unto them; 
“ then shall his father and his mother lay hold 
“,on him and bring him . out unto the eld^s of 
“ his city, and unto the gate , of his place ; and 
“ they shall say unto the elders of his city, this 
“ our son is stubborn and rebellious, he will not 
'obey our voice, he is a glutton and a drutikard ; 
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“ an4 all the, nkea of his city shall stone him wth 
• “stones, that he die,” <*> 

In the French system, a fether desirous of 
imprisoning a refractory child under the age of 15 
years, and who is in no way emancipated from his 
care, has but to demand a warrant of detention 
from judicial authority, without any exposition of 
his motives or his ground of complaint. 

Nor can it be said, that a rule of government 
or the conduct of a political executive in this 
respect, is any measure of political progress, of 
backward or advanced civilisation : it evinces mere- 
ly the cast syid policy of the particular system. 
Courts, Legislatures, and Pubb’c Authorities, as 
a rule, in these days, decline all needless inter- 
ference with morally defined family functions. 

It scarcely need be noted, that, to provide his 
children with sustenance, at least during childhood 
and personal incapacity, is a civil obligation of 
the parent. 

To lead on the mind in its early efforts, to 
train it, and if possible to wean it from the ever- 
ready guidance of ignorance and false impulses— 
is the special privilege and the highest duty 
of parenta Obviously, ‘fulfilment of this duty 
concerns the welfare and must be of vital impor- 
tance to the very being of a State : inasmucdi as 
instruction and the discipline fitted for childhood, 
are direct means to forestal the action of penal 
laws, indeed 'of idl jural sanctions; while neglect 
or absence of those means must have, normallyi a 



PirxiMi 

converse operation; This duty is occasippally, as in' 
Prussia j(— at least, co-operation with State-efforts-—} 
directly enforced: more usually, it is urged and 
invited, actively encouraged and assisted, - 
Parental duties are mutual, joint, alternative : as 
a rule, they are conjugal, i. e. incumbent on the 
pair, not peculiar to either parent — except, indeed, 
for convenience and in respect of physical capabi- 
lities. The duties of nurture, sustenance, provision, 
bringing up, cannot be shifted from one to the 
other, as duties; though the mode and means of 
performance may differ with each. Nature has 
endowed the female with a rich aljraent for her 
babe, with special adaptations- for its tender care, 
with a finer sympathy for its little wants (percep- 
tible only to the maternal sense); she has fitted 
the male to protect, to represent the home, to 
labour, to devise schemes of family provision, to 
preside over and to guide. Prom these general 
rules of natural provision arises a facility for divi- 
sion of labour, rather than any distinct separation 
of parental obligations. 

Civil laws recognise, sometimes allot the fitting 
position of each parent ; according to the social 
policy of each system. 

MANO — :“Let the father alone support his son — ” 
Until very lately, the English rule was severely 
strict; the mother could , not, under any circum- 
stances, assert a claim of ciwtody or control (except 
wh^e very tender infanqr CTeated a physical neces- 
sity), not nven of society, but with assent and 



by bida%eii«e of the father,’ in whom was ih6 
exclusive parental lig^t. And, in an Ameri^n 
case, the rule was held, as between husband and 
wife, to be so imperative, that the husband cbuld 
not, by agreement with the wife, alienate to her 
his right to the custody of their children, and 
that such agreement was void. 

This severity has been materially qualified by 
a statute of the present reign, which, in effect, 
deprives a father of the power, tyrannously to 
ignore the natural right of his children’s mother 
to their society. “ When” said the Lord Chan- 

cellor, in a case where the provisions of that law 
were enforced, “ the Court sees, that the maternal 
“feelings are tortured for the purpose of obtain- 
“ing anything like an unjust advantage over 
“the mother, that is a case in which it ought to 
“ interfere.” 

By the Law of Massachusetts, the rule is, that 
the happiness and welfare of the children is to 
determine the custody in which they shall be 
placed, and the respective rights of the parents 
shall, in the absence of misconduct, be regarded 
as equal. 

The French code gived exclusive rule and res- 
ponsibility to the father, while present ; in his ab- 
sence, the parental function vests in the mother, 
but, for its exercise, she has occasionally to call 
in aid a council of j^emal relatives. W 

The English perem^ory remedy in vindication 
of personal liberty, viz. the habeas corpus writ, is 
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available oa behalf of a child^ to trjj the legsdity 
of the child's detention, by any one— as well as 
on behalf of a parent or other person, who may 
claim to resume, or be entitled to, the custody. 
The question for the tribunal before whom the 
child is brought by that legal process, is one of 
discretion and equity l an intelligent child's inclina- 
tions are consulted ; there is every consideration of 
what is expedient, as well as of the. mere jural 
right. 

The power left to, or conferred upon sons to 
have and to deal with property, to contract, to act 
in any respect as citizens sid juris^ must be (as 
in case of the wife) a question of special civil 
regulation; combining the policy of parental power, 
with the general question of civil minority and the 
protection thrown aiound those really or presump- 
tively incapable of self-guidance. 

The growth of the pecidiiim or exceptional pro- 
perty of sons with the Romans, is one of the many 
proofs, to be found in all formal jurisprudence, 
of the inevitable relaxation in practice to which 
rules of policy and Law are subjected, with the 
growth of social exigencies and varying manners. 
Habit and social progress are stronger than the 
fetters of jural formality : they are powerful ele- 
ments of heat and expansion, which loosen and 
permeate all artificial schemes of life and conduct.^ 
Where children result fxom a union which ie not 
^marriage', in other worc^ are procreated under 
conditions which the Law (to which the parents 
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are subject) declares ili^I, they are ‘ illegitiHiate/ 
‘uatural’ (as opposed to 'cml’) — in Boman phrase, 
not Justi liben. The status of such childien ie 
governed, in each jural system, by two princqjles 
or requirements, 1. ascertainment of the person 
or persons clothed with the parental obligations, 
2. discouragement of irregular and illegal sexusd 
concoursa 

Illegitimate sons, in Athens, were excluded from 
the paternal phmtria (social class and rank), and 
from succession to property; but they might be 
legitimized by a kind of adoption, and thus, ad- 
mitted to all rights political and social, “at least” 
writes Hermann, “when the father had not other 
“strictly legitimate children.” 

So, later Roman jurisprudence, as well as modem 
systems avowedly based on the Jus Civile, have 
permitted an amelioration of the birth-status of those 
who derive from their parents a lower civil and 
social position than is held by tlieir fellow citizens 
of the same class who are bom in wedlock. Their 
original illegitimacy may be cured by ‘legitimation.’ 
In Scotland, “A lawful child is one bora in wed- 
“lock, or within a certain time after the dissolution 
“of the marriage; or borer of parents who, at the 
“conception, were under no impediment to marry, 
“and have' since intermarried.” 

The peculiarity of the English Common Law 
in this respect, vi%. in denying complete tdlevia- 
tion for the birth-wr(mg of illegitimacjr, may 
be' Qousidered an historical acddmit, caused by 
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jealousy of Romish eccleaiasiacal iominatioa or 
iuteiferenoe. 

The teohnical brand (desoeaded* fVoln BaKnQ> but 
misapplied or wrongly gener&lked aft modem jutftl 
language,) of, ‘no man’s son,’ and ‘son of the peo- 
ple,’ is now seldom applied to the child of 'tm- 
licensed birth. Supported by the dogmatic morality 
of the middle ages, such needless, cruel and very 
impolitic harshness of (what may be termed) jural 
ethics, has disappeared before the practical con- 
science, the safer and less fettered jurisprudence 
of modern Europe. “With the exception" writes 
Kent, “ of the right of inhoritanco and succession, 
“bastards, by the English law, as well as by the 
“law of France, Spain, and Italy, are put upon 
“ an equal footing with their fellow-subjects ; and 
“in this country [America] we have made very 
“considerable advances towards giving them also 
“the capacity to inherit, by admitting them to 
“ possess heritabk blood.” 


APOPTIOlf. 

Nature only can make a parent; and impotency 
or accident may disappoint those anxious to be- 
come parents, or, it may happen that a parent is 
disappointed by the uniformity of sex among his 
(perhaps numerous) progeny. It may dhnost be 
said, that Nature dictates an obvious remedy and 
consolation for every such disappointment, 
transfer of the parental relation. 

“Adc^tion,” says Hermann, of the Athexuans, 



JLXBltNS, BOMP, HIITDirS SPRCrAMtT Of 


127 


“ wftfi . ftot coRBiderfed as a mfififr but ‘as 9 

dtt^ jWtdidi, if GBMtted by tiie (dw4le8i*|Wiaoft 

b»h‘4«»at.v%i3i 

laatiibir me&^audMdf 

“ikmt abould become > axtiuct^ a cir(i^t«ia«e' '4« 
''‘^l^bioh tbe Stat^ itaelf was by no mean® ifidiffejM 
" ont.” 

By adoptio the Koman accepted a subjection to 
or transfer of family dominion, in order to pre- 
serve his lineage and family-rites {gens et sacra 
primta). A father might even thus take to him- 
self his own emancipated child. ‘Dost desire that 
Publius Fonteius have life and death potestas 
over thee, as a son V — is the recorded official 
interrogatory put to one about to be ‘arroga- 
ted’ by {i. e. one sul juris about to become as 
a son to) — say, P. Fonteius. The transfer from 
one paterfamilias to another, of son or daughter, 
grandson or grand-daughter, was effected as a trans- 
fer of proprietary right. Although but an artifi- 
cial and civil agnation was produced, fitness of 
things was considered; for instance, a born eunuch 
could not adopt, inasmuch as the relation simulated 
could not possibly have been real. 

The most artificial, as it* is the most significant 
and mystical, system of civil filiation, is that of 
thb Hindu Sastras. “Filial relation” says the 
author of DcUtaka Chttndrika, “pi’oceeds from ini-* 
“tiatory rites — ” and, “Neither can it be said, that 
“ paternal right proceeds alone, from the relafron, as 
“natural father — ” Yet, “the relation, as sapindd, 



128 


mxov sossDiP: rBKKoa ADopnoa. 


“ of sons given, purchased, and th^ , rest, to the 
“ natural parent, continues ; by gift and so forth 
“even, that does not fail; for, by reason of con- 
“sisting in connection through containing portions 
“ of the natural father, it is not possibly to be 
“ removed while the body lasts.” Thus, as with 
the Romans, -some sort of (though here, not a 
well-defined) distinction is admitted between filiation 
of blood, and a civil or ceremonial filiation. The 
Sastras, however, recognize consanguinity of an in- 
direct kind, viz. son of the wife or widow by an ap- 
pointed relative, wife’s son by one unknown, damsel’s 
son, son by the widow’s second marriage. Here was 
cognate sonship without either procreation or formal 
adoption. The gift-son, &c. are substituted sons, 
so made by adoptive rites. 

With Hindus, impotency, so far from being an 
objection to the adoptive act or power, is a special 
ground and necessity — a doctrine that exemplifies 
the distinction between their mystical sonship and 
the merely civil substitution of western codes, tf) 

The ‘son of two fathers’ of hinduism bears 
some analogy to the adoption introduced by Jus- 
tinian, whereby, a son given to a stranger, whilst 
incurring new civil relationship did ‘not forfeit that 
of birth. 

Artificial filiation is unknown to English ju- 
risprudence ; but is admitted in France, under 
peculiar modifications; via. 

Art. 343, “Adoption is not pennitted but to 
“persons of either sex, upwards of fifty ywts of 





vho sltall not hairdo at the time of adoptim), 
^U^timate children, or descendants, aiid who ehatl 
"he at least fifteen yeare older than the persons 
" whom tiiey propose to adopt.” 

Art. 3^5- “The power of adopting can be 
“eiercised only in favor of an individual to whom, 
"during his minority and for six years at the least, 
"the party adopting shall have furnished assistance 
“and bestowed unremitting care, or in favor of one 
“ who shall have saved the life of the adopter, either 
“in battle, or by rescuing him from the flames or 
“the waters. In this second instance, it suffices, 
“that the adopter have attained majonty, l^e older 
“than the adopted, without legitimate children or 
“descendants, and, if married, that his wife consent 
“to the adoption.” 

Art. 364. “ In no case can adoption take place 

“before the adopted has attained majority — ’* 

TUTFTA&E WAEDBBIE 

This too is a jural relation of which paternity 
is the prototype and original. Children and others 
may need, that the State, the political, supervising 
parent of an entire people, furnish a substitute fi>r 
natural paternity. An a&le exposition of 'The 
sphere and duties of Government’ thus deals with 
tins function of State: — ■> 

“To whose care the superintendence of the chil- 
“dren’s training must fall,, after the death of the 
“piurexitB, is not so dearly detenhined by the prind- 
“ples of natural tighi * Thence, it becomes the :^ty 
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"of the State to decide distiiiictly on •^vLich of the 
"kinsmen the guaj<nan8hip,is^to»deyoly^^^ or, ifm 
" of these should' be In ,u condition % undertalro 
" the discharge of this duty, to declare how one of 
"the other citizbhs may be chosen for the trast. It 
" must likdwi^ determine what are the necessary 
"qualifications for ^ardianship! Since the guar- 
"dians appointed undertake all the duties which 
" belonged to the parents, they also enter on all 
“their accompanying rights; but as, in any case, 
“ they do not stand in so close a relationship to 
" their wards, they cannot lay claim to an equal 
" degree of confidence, and the State must therefore 
“ double its vigilance with regard to the performance 

" of their duties. What we have here observed 

" respecting minors, applies also to the provisions to 
" be made in the case of idiots and madmen. The 
“difference chiefly consists in this, that these do 
"not require education and training (unless we 
"apply this name to the efforts made to restore 
"them to the use of their Reason), but only care 
" and supervision ; that in their case, moreover, it 
" is principally the injury they might do to others 
" which is to be prevented, and that they are genef- 
“ally in a condition which forbids the enjoyment 
" either of their personal powers or fortunes. It is 
“ only necessary to observe, with regard to these, 
" that as the return to Reason is yet possible, the 
“ temporary exercise of their rights is all that should 
"be taken from them, and not those rights them- 
" selves.” ■ 



Tcnuai o» waxiit. 
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FemaJes bpe been often, merely because of slex, 
ilasseii among the helpless (or, may be,^ tiie, un- 


""(who he^' 49? 

* Jji, 




f *>< ' \,4* 

. T— v-v- a4^MBe.oe ai^n<^4 

*W W l^iet} & ^nuth on her^hMljan^i Mtlonl 
‘‘being dead, on h» wpms} if ^e have no son?^ on 
“the near kinsmen of her husband; if he left no 
“kinsmen, on those of her father: if she have no 
“paternal kinsmen, on the sovereign: a woman must 
“never seek independence.” 

Among the Athenians, “Women were, in fact, 
“throughout their life in a state of nonage,' and 
“could not be parties to any act of importance with- 
“out the concurrence Of their guardians, whose 
“place the husband naturally supplied during his 
“life-time.” 


With the earliest Romans, women were under 
perpetual domination or tutelage’ not so in the 
latter days even of the Republic ; and a Con- 
stitution of the emperor Constantine expressly equa: 
Used the sexes, in exercise of piivate civil rights, 
with however one exception. 

Social usage must always limit feminine members 
of the community to a narrower — at least a differ- 
ing — range of action and duties from those of men. 
TOiis difference is most marked in the exclusion 
(as a rule) of the former from military, priestly, 
and poUtical ox governing functions. But, in m()- 
dem jurisprudence, the civil rights of a woman, 
m such (without reference to marriage), e, 0. to 






WI 4 aliesiitd &ad d€al 4ft' 

no visa crippled, nor lower thkn ttey'^WOuld 4tt 
a loan of the same pcmitiott and* under the s^uste 
circumstances. A sane, adult, single wdman in hei* 
own guardian, and unshackled. 

* Tutelage' is derived from tueor, to preserve, 
to guard: the term has special and primary re- 
ference to personal, even moral guidance — seconda- 
rily, to charge of the pupil's or ward’s external 
rights and property. The technical significance of 
tutela in the Jms Civile is indicated by the name 
given to a tutor’s action or aid, viz. auctoritas 
(from augeo, to increase, add to) ; inasmuch as 
what the minor or pupil could do or attempt, 
being augmented by the tutor’s supplementary act 
and confirmation, the two together constituted a 
complete civil act. 

Fathers are permitted to delegate their Eight of 
guardianship^ wholly or partially, during their own 
lives or when death has bereft their children of 
-natural protection; always however under State 
supervision and the control of civil rules. 

XII Tables — “As the father has ordained [by 
“last will] concerning — the tutela of what belongs 
“to him; so let .the law be! If he die without 
“disposition, and 'there be no [adult] son, let the 
“next civil relative take the familia'” ' 

In the French code: “when a minor, not eman- 
“cipated, is without father or mother, and no tutor 
“has been selected by his parents, and he has no 
“ elder relatives in the male line^-lie is to be 



<'«tt«ffa ■'sfehe a^ bi^t if 

‘‘they ftw able to theifi aifl&iys well, de- 

ihetr sabstaeae note them; and waete it 
“aot extiavagjuitly or hastily, because they grow 
“»p.” W 

itANC-— “The property of a student and of an 
“infant, whether by descent or otherwise, let the 
“monarch hold in his custody, until the owner 
“shall have ended his studentship, or until his 
“ infancy shall^ have ceased.” So that, by the letter 
of the Sastras, guardianship of minors is a State 
nomination in each case. 

Law should and usually does protect and aid, 
within rational limits, the infirm of mind and pur- 
pose, the silly, the weak and demoralised, from 
obvious dangers that beset them (and beset those 
having to do with them) in social and civil inter- 
course But, one appointed to supply the care and 
capability needed for charge and use of property 
owned by the insane or the incompetent, is in 
a different class or category from the protector of 
the infant or the minor. . »■ 

XII Tables — “ If there be a madman or a 
“squanderer, who is not in charge of any one let 
“authority over him and over his goods be with 
“his nearest relatives!” 

Roman Prsetor^s injunction to prodigal heir^-— 
“Since, by vicious courses^ thou art wasting thy. 
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“patrimony and ancestral possessions,, and l?ringast 
“thy children to want; therefore I interdict thee 
“from use of money and from business — and a 
curator was accordingly appointed. 

Al KorAn — “And give not unto those who are 
“weak of understanding the substance which God 
“hath appointed you to pieserve for them, but 
“ maintain them thereout and clothe them, and 
“speak kindly unto them!” — a text seemingly of 
general application 


(a) eg the Roman famxlia^ wheie all social and natural feeling, 
ostensibly and foi civil uses, succumbed to the potestas 

(b) Ihe application and significance of form or ceremonul in main- 
age was exhausti\ely treated by Lord Stowell m the leading case of 
Dalrymple v Dalrymph I extract some sentences of the judgment 

“ Marnage in its origin is a contract of natural Law , it may 
** exist between two indiiiduals of different seves, although no 
** third person existed in the world, as happened in the case of 
*Hhe common ancestors of mankind it is the parent, not the 
‘ child, of civil society, Pniuipium urh%% et qnmt eeminaiiuin 

reipxihlica: In cud society it becomes a civil contiact, reguhted 

“and prescribed by Law, and endowed with civil consequences In 
“civdi/ed countries, acting under a sense of the force of sacred 
“obligations, it has hid the sanctions of religion superadded 
“ It then becomes a religious, as well a natural, and civil contract , 
“ foi it IS a great mist ike • to suppose that, because it is the one, 
“therefore it may not likewise be the other Heaven itself is 
“ made a party to the contract, and the consent of the individuals, 
“pledged to each other, is ratified and consecrated by a vow 
“to God It was natural enough that such a contract should, under 
“the religious sjstem which prevailed Europe, fall under eccle 
“siasticd notice and cogui/ance, with respect both to its theolo- 
“ gical and its legal constitution , though it is not unworthy <rf 
“ remark that, amidst the manifold ritiial provisions made by 
“the Pmue Lawgiver of the Jews, for various offices and trans 
“actions of life, there is no ceremony prescribed for the celebration 
“of marriage In the Chnstian church, maniage wsm elevated 



^ lidgh and m^-- 

^teHous. import raapec^mgi-^oodt^^ ^writings;’* 

On , tlw ctccasion . tord ^fcowell remarked,-*-** It depends* 

.** entirely upon the Law of tifb country,' whether it is justly to be 
f* styled "an irregiilar marriage.' In some countries only one form 
^*of ii^ontracting marmge is acknoapledged, ^as ipv our own^v^^l^: 
“the exception of indulgences to persons of >eertain 

** religious persuasions : imving those exceptions, all marriages not 
“celebrated according to the prescribed form, are mere nullities; 
“ there is a^ can be no such thing in this country as an irregular 
“marriage, .in some other countiies, all modes of exchanging 
** consent being equally legal, all marriages are on that account 
“ equally regulai*. In other countries, a form ia recommended and 
** sanctioned, but with a toleration and acknowledgment of other 
** more private modes of effecting the same purpose, though 
“ under some discotintenanoe of thn. Law, on account of the . no^- 
** conformity to tlie order that is established.” 

The normal modes of marriage in ancient Borne, were three; 
viz. by religious ceremonial (confarreatio) ; commercially, as an 
alienation, the wife being treated as a thing bought (coemptio);. and 
3dly by mere prescriptive use of the woman, as of an ordinary 
subject of property. Each of those modes brought the wife permanent- 
ly under the manua of the husband, and conferred the pcUria 
poteatota* But marital domination declined even during the 
republic; and the old forms fell into desuetude (leaving merely the 
real contract, implied in ducare '(jucorem), not as a reform, but with the 
growth of licentious habits. Bituals and mu$ gave place to mere proper- 
ty arrangements and festive celebration. Hence Juvenal suggests to 
the husband likely to be dissatisfied with her *‘ irrevocably joined 
** to him by formal* legal instruments (legitimis tabdUs)'^ 

" Wliy wed at all ? why waste ihe wine atid cakee 
* The queasy-stomach’d guest at parting takes P . 

** And the rich present, which*the bridu right ■ 

Claims 

There was, under the empire, another customary, recognised 
mode of union of the sexes, having no civil or political signi- 
ficance, therefore less honorable, but neither illegal nor immoral, 
and so far supported) vis. com/MmJtus. The specialty of the mdrr 
riage oalled *morganati6' and * left-handed’ among feudal natioua,' 
consisted rather in the r^k of the \rife and the claims of hertolf 
and children upon the husband’s property, than in any want of 



binditig ctr other of the Tbe foreign 

term etymological Bignifieo^ mO£tiiiig-gift» t. e, afte^ consummation. 

Among Hindus, the necessity of foUolPving minuie directions of 
«the Dkarm&rSmtrasy as to domestic and social oohduet ; the sacred 
duty for each male to found a fandily — ^being dogmas or * impera> 
tive precepts, of paramount and supernatural authority— inVeat the 
status of marriage with a special character ' unknown to » other 
peoples. 

be mothei’s, were women created; to be fathers, men.” (manu) 

This, in object and character, is analogous to the primitive 
Divine invitation of the Bible, ‘Be fruitful and multiply and re- 
plenish the Hai’th !’ ; but to the Hindu it is one of a class of 
warnings and injunctions under imperative and terrific sanction. 
In effect, in influence, the denunciation of the Riaku has been 
and is infinitely more effective than was the famous lex Papia 
Poppcba with its varied civil penalties and privileges. 

The Saatraa ingeniously adapt requirement to circumstances : 
hrdhmay prdjdpat^a or kdpa^ and daiea^ are simple though solemn 
modes of receivmg a bride from her father, the latter through the 
intervention of a priest and religious forms ; dnha where gift of 
the damsel is preceded by a certain offering to the father, viz, a 
pair of kme ; dsura, where the father and relatives of the bride are 
conciliated by considerable presents, in proportion to the bride- 
groom's moans ; gdndharva^ when the union is what in Europe is 
called, a love-match ; rdkahasa, capture of a maiden in war ; paiadcha, 
where a man by stratagem succeeds in possessing himself of the 
person of the woman of his choice. These are described, “eight 
“forms of the nuptial ceremony used by the four classes, some good 
“ and some bad in this world and in the next.” and, “ — the 
“ceremonies of paiadeha and dmra must never be performed.” 
and, “Some consider the four fiist only as approved in the case 
“ of a priest ; one rdkahaaa, as peculiar to a soldier ; ^d that of 
“ daurcki to a mercantile and seiwile man.” (masu.) 

The Saatraa give no general license of polygamy. Supersession 
of a wife (by infliction of a rival) is resorted to with reluctance 
and as a duty, exceptionally : see Manu, ch. ix. si. 80 , &o. 

As to satisfying the scruples and dogmatic persuasions of men, 
learned or sitnplo, by any merely civil rules— inasmuch as under the 
same civil sway sectarian variety of opinion must usually 
prevail— it is a ffitile attempt and expectation. Of this, an accurate 
and amusing illustration is given by' Gidt in Mr Ayrahire UytuAm, 
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correspotufo^t ft i44]»i»ge^ ihn^ ^ftt^rc4bx 

of 6iie of *hbk j^fesb^iiim fiook ^ 

AftOftt tbft mamftgo of Bftobel Pni>glo, it tnH^ boiftieedful m i»« 
to »tate, Ibis' 8fttisj^i<m of my people, thftt ftlihoiigh by etroftb 
“V law ifre wete oHigate^ to ooofc^rm to th*^ practice *of tike opift* 
** QopaUans, by tftklng out it biehop^s licenee,^ and gomg to their chuteh 
“ and vowing, iti a pagan fashion, before their altars, which a<ra 
abomination to the Lord , yet, when the young folk cattte home, 
I made them stand up and be married again before me, aocoidmg 
“to all legular marriages in our national church For this I had two 
“ reasons , first, to satisfy myself that there had been a true and 
“ real maniage , and, secondly, to remove the doubt of the former 
“ ceremony being sufficient , for marnage being of divine appoint'* 
“ment, and the English form and ritual being a thing established 
“ by Act of Parliament, which is of human ordination, I was not 
“suie that mamkge performed according to a human enactment 
could be a fulfilment of a divine ordinance ” 

(c ) All history supports the traditional existence of the family, m 
the remotest — ^what, therefow, we may term the pnmitive—condition of 
our race Now, there can be no < family’, not merely m a civil, but in 
any definite sense, where paternity is not recognised or specific Pater- 
nit^ is the key-stone of patnarohal and primary society, and when 
the fact of paternity ceases, generally, to be a question or doubtful 
among a people, mainage is, by that fact, indicated, and has assumed 
the rank and importance of a status, natund, civil and political For 
then we have, father, mother, child, and res famxhans — oikos ‘‘then 
only" runs the precept of Hinduism, “ is a man perfect, when he fton- 
“ sists of, his wife, himself and his son " (m4nu ) Under such circum- 
stances, moreover, is seen the established idea and rule of female conti- 
uence, as incident to contractual — not merely sexual-— union. The 
conclusion is inevitable, that, restricted and ordeily mdulgenoe’ of a 
natural appetite (implied m marnage) must have been, as organised pro- 
perty was, among the earliest, if not the earliest of the manifestations 
or applied efibrts of Reason With this, however, consists the collateral 
and yet more patent truth, that, habitual and shameful vaneties — often 
national— in sexual intercourse— m neglect or corrupt diversion of the 
marnage impulse— in promiscuous and indefinite procreations, have 
abounded But bt^le moral reasoning is needed to demonstrate, that 
such instances— however apd wherever prevalent— are exoeptional^m f$ie 
record of Man’s progress and tendencies. 



is in the pntuto snd 

union which is and must, be a mere matter of consbisncey t. irres- 
peotiye of ' di^ 4ltws as of <tont^ionaI noiO^ sup- 

potted by this^ fftot x>{ the defetenoe paid^by th^ 
people^ in the regulation of inarriage/(a as to oOnditicMto Of the 
oontraot and what is seemly in oohduct,) to religious oon'tictiofts, 
both dogmatical and ethiOal A man’s , r©%ion most be, intrihsi- 
oally and stiictly, an individual oouMderation, actively urged through 
his conscience. What he deems a warrantable, a convenient and a 
rational method of satisfying the desire which may well be totmed, 
marriage-impulse, is, to him, of deeper and wider significance 
than either political or social diotatea Thus it is we ever find, 
that, within the pale of each State’s la^vs (occasionally even' be- 
yond that pale) unions of the sexes take place, scarcely to be 
classed as casual or undeliberate, which set at nought^ ho less 
jural vinctda and jural modes, than they do the decrees of fisushion 
and of social opinion. Such erratic instances '^are of necessity 
tolerated, while condemned. For their ethical character or excuse, 
no general rule or dogma can avail: each case has its idiosyncrasy. 
As to their reception in social circles, the least that can be said 
is — it is as though one were grossly to violate recognised modes of 
dress or of living, e. y. methodically devoting the night to the 
business and pleasures of life, and sleeping by day— ^r, going 
with bare limbs among a clothed and booted peoplo— tbus> or in 
any away repudiatiiig the manners of one’s nation and unfurling 
a standard of one’s own. No one with impunity is singular, how- 
ever conscientiously or even rationally ; social despotism seldom 
allows a margin for corrective or conscientious irregularities. 

(e) Heeren thus apologises for the loose conjugal morality of 
Lycurgus. ‘‘The complete organization of domestic society in 
** relation both to husband and wife, parents and children^ which was 
^‘so framed as to further, even ^at the cost of morality, the grand 
“political object, the production of vigorous and healthy citisens.” 

(/) Or, may be, the uhfoi*ced virtue of a people. Oilbert ; Stuart 
says of the ancient, the simple and warlike Oannansi— “ They 
“were unacquainted with that softor juxiiry .whidh morO' :4^oidus 
“ clipates introduce into society, and neither indulged a piura^^pf, 
“ wives, nor ; prolubited ^open to attend thphi to 

«^to widist cpiiii«a3a and to bo nipW Jl^ 

‘^^jEFerent ppcn^pet^ 

“ modaiing evely thing to the etandaid of: pllbi^i 111#: 




pr^sdiit # hi^k fli m^% jfeT let ii ♦ fp^daiAm^ ^ in^^ifjlfc 

swi4 ^ *ooi»ttwiii4tc? that ia to hevvthe^^W aaWst 

tia ushS^f Q^ stoolal a&d civil ch«4p> tp be 
tinuaHy added tp, varied, renewed, aad«f liaw condi^w*#, by etber 
aeWes yet uabojrii~*«^taj» Ux auccessive laaririage tmiona 
llaveimL coxkaadcratlofita germane to tbe topic of ipamag^ * bare 
present ^tbema^yes, perhaps strictly belonging ratheV to the taeb 
of l^islation or aftihcial adaptation of laws to a people, than to 
jurispmdenoe. Whether singleness and pennanwey are intrinsically 
of the essence of marriage — or (which is virtually the sameA whe- 
ther, those qualities being so regarded by the majority of civilised 
nationalities, excludes polygamists, as well as those temporarily (or for 
such time as one or either sppuse shall choose) mated with the 
other sex, f^otn the juridical class and status of the married, vis. on 
the ground, that such associations are merely abnormal facts and 
eccentric deviations from priacijdes upon which (as those nations 
hold) the universal science of Law is based — ^this paramount consi- 
deration IS yet among the doubts of the politico-moralist of the 
most advanced school. The judicial dicta following illustrates the 
dilemma and the class of doubts to which this question belongs:^ 
Lord Brougham — If there go two things under one and the same 
** name in different countries — if that which is called marriage is of 
different nature in each — there may be some room for holding 
^Uhat we are to consider the thing to which the parties have bound 
^‘themselves according to its legal acceptance in the country 
“ where the obtigatioa was contracted.'' and “ — ^ali that the Courts of 
“ one country have to determine is, whether or not the Ihing otdled 
“ marriage, that known relation of |)eraons, that relation which these * 
“Courts arc acquainted and know how to deal with, has bees 

validly csontracted in the other country where the parties inofbssed 
« to bind themselves.'' Ld. Bobertssoa'---** Although a marriage which 
“is oontinacted aocerding to the ^ lod,- will be valid all the 
“jworld over, and although. many of the obligarimm iho|dent to it 
<fare left .to he.xegnktedvSriely by the agreement of Ibe pMaies,‘ 
“yet many of the rights^ duties, and oWgeMom arising from* Itr 
‘^are so, inggiori^ to t^ bes^ ^terests of morajlhy sud lnood 
Hgovernmeuti l»rik|st have im oonitroh 
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vQgutat04 anA «ikl»*oed by th« Pulidic Lam, wUi(^ 

*^on all who are <lomiciled mtMa ite juriadi^loet; . 

** caaaot be controlled or a^oted by the oiroumatance, 'that 
^ marries was celebrated in .a ccuntiy where the Law is dlilferenibk*’ 
<‘and a party who is domiciled here, oatmot be pernuttad to 
^Mmport into this country a law pectiliar to his own^ase^ and which 
in opposition to those great and important pumio laws trhich 
‘‘our legislature has held to be essentially connected with the best 
“ interests of society.” The principle enunciated by this Scottish judge 
applies to all obligations and jural results of the alleged marriage 
status. In fine^ this is one of that class of cases where the status 
or condition of an individual, upon which his rights or immuni- 
ties depend, is defined or arrived at differently in his foreign domicil 
— according to which as a general rule, his personal condition would 
be adjudicated, viz. by * the comity of nations — from the mode 
adopted in the country where the litigated question arises. The only 
difficulty is, the admission or ascertainment of that status — and how 
this is to be done, is regulated by the to foi'i (the law of the tri- 
bunal, e. g, in an English .Court, the English law). “We could 
“not” observes an able living writer on subjects of Public Law 
(Westlake), “recognize polygamy in chnstian Europe or America, on 
“ the ground that the plural marriages were contracted in Turkey and by 
‘‘ Turks.” Still, in British dependencies, personal laws which 
happen to authorise polygamy, are of the legetfoH j upon which ground, 
between certain British subjects, in those places, the condemned 
anti-christian usage, being included and admissible under such 
personal laws, is, by Christian judges, daily sanotidhed and sup- 
ported. Were the question, however, recognition of slavery, or 
of a right of infanticide, or of sanction to marriage between 
utenne brother and sister, no construction of the comitas gmtium^ 
nor even any genei’al adoption of a class of laws, would effectually 
" impose those bai^aroiis outrages^ of humanity, as jural usage, upon 
the consciences of our judges. See remarks of an American Court, — 
Story, Conflict of Lam § 110. 

As to the grave and anxious consideration oT forced continu- 
ance or indissolubility of the mamage bond — whether, like to the 
status (usually) "of a ptiest, of one initiated in the mysteries ^of 
ifiree-masonry, and other social or political orders, ^e seal of 
marriage be set once and for aver— or, whether, imd when, and* 
how it be soluble— the jurist can but t^gard such and analogous 
alternatives as aooidental results, as dependent- upon national will, 



mot^'^^crtifl iMltr 'loHrMioi^ 

Atwtoai ig m<Wii»Bd«d to the octtiutt^^Khli' SesttMlS 

i» tiw> Seetioh oh ‘ DlTOree^ of hie 39i*ofji xf fygMi^ti, paht«^(e4 
Mw Bumoctt tra&«!atiott^w Compaxe mustdisiubt 

]awa ^ ih ihe text (p«u 111 ), with the Mosate^ lit 

the dkaptei^^ Deoteroxiomy 
Anotheiv ah<i certainly no minor conenldraiion ie, the dieability 
to ooBtract mamage arising near consanguinity or ol collateral 
family connection Apart from any dogmatic view of the degree of 
nearness (which scarcely furnishes a principle), this is clearly a ques- 
tion of cjvihsation, w of physiology, of health, of manners, of do 
mestic or social propriety and good taste , moreover, as to all 
but the simplest and nearest blood relationship, it must be always 
matter of express and exceptional prohibition More artidcial bars 
to oonnubium (the Boman term for, capacity to mariy) may exist, 
as, difference of race, “of religion, of rank 
Other considerations there are , such as the seat or partition of 
authority in the marriage unioh; also, the age of competency m 
either sex, also, the power of parents or superiors either to .coerce 
into maruage or to prohibit any paiticular marriage, thus making 
the consensm not actual, but vicarious, else treating mamage as a 
paternal, as a dominical, or as a feudal property, in respect of the 
personal dependence of either or both of the contraotants It can 
not be said, that these considerations necessarily evohe or appertain 
to any special rules of jural science They aie spemdo, depending 
for solution upon the facts and accidents of each peoples ethical 
and. intellectual condition, and, when solved, ranging under general 
rules and conditions of contract 

Oioeros daughtei, Tulha, was betrothed by her father before 
puberty, and at an earlier age than admitted of mtional consent 
And we know, that the peoples of Asia view the finding a husband 
for a female child as essentially a matter of paternal care and 
choice That legislation is surely most to be commended, which 
limits coercive actidn to the negative prerogative of a whilst 
the child IS (even when marriageable) not aai /t^m, and which leaves 
the moral fcirce of parental induence and hhal adectxon to their 
natural dourse Such rule is implied (even for a mature widow) 
in the remunstrance of Fenelope^s smtors*^ 

to her sire thy mother, to be assign'd 
WhCto ta'Slt ^9$ aiMt ktn shall fsvour had 



(hjt It W ppt 

thp ii|»m«sl 4«*ioS»«(i?o 

of liilWDqjIyj foi:i»4ee4 |hia hWorii^ ^ tjjito' 

text: the Boman pcUHa, p^mt^ in itf» ^n^t /nov«Jt^ 
m erroneous construction of the natural mperitm or ^|»^rogative of 
paternitj, So, e?ery form of supremacy ovor th^yff^*i?ftn is jus^fted 
by the religious and moral view of her oonjugal^waitipn talmn by 
any particular people or legia^atof. 

(4) Lord Stair, expounding Scottish liaw, thus classes “the 
“rights arising from mamage” viz, ‘U. the jm $mn^h or conjugal 
“power 9S Ihe husband over the wife, her person and goods, and 
“therewith by consequence the obligement [responsibility] for her 
“debts; 2 his power, and the wife's socunty, whereby during the 
“ marriage she cannot oblige herself ; 3. the husband's obligement 
“to entertain the wife, and provide for her after his death; 4. her 
“interest in his goods and moveable estate at the dissolution of 
“ the marriage.” . 

(j) The accidents of varying superstitions, dogmas of priestcraft, 
^eased fancies of the demoralised or ascetic brain, have often (and 
with but toq much success) caused promulgation of views degrading 
half of our noble race to mere servitude, or, at best, mere instru* 
mentality ; thus ignoring the internal testimony, which each 
healthy>minded man has in himself that woman is his helpmate 
— that, without his helpmate, he is morally cnppled. Surely, review 
of nations and their history warrants our measuiing the Beason, 
the refinement, the taste, the mental elevation of a people by their 
backward or ready recognition of this truth, of this feeling’ Much 
more readily will it be admitted, that experience of individuals 
attests the elevation of character consequent upon a just appreciation 
of the marriage union, upon the subjection of physical to moral 
ends in the intercourse of man with woman. Well then, nor 
too emphatically concludes Dr. Whewell (JSlementz qf MQraUtt ^)^ — 
“there can be no peace, comfort, tranquillity, or order in a state 
“of society in which there are not permanent conjugal unions” 
Jural glossators, as well of the Roman Civil Law as of modem 
European Law, describe marriage, — *the lawful communion of a man 
and a woman, who unite themselves, by indissoluble bond, in order 
to perpetuate their species, for mutual aid in the task and burdens 
qf li|h, and to share their lot in common/ Thia^ if it be in some 
degree utopian, as an exclusive pyaotical rule, is at least true aqd 
noble m conception, and (what is more to the purpose) it ii^ by 




;'(0‘ (}ito^tioind from Maiiu .(ch. 6, S;9) ; t(w' 

frorai'Dd^aUr' ■'' ■■. • - 


(m) : Bfr. Spence UAirates, that aznehg the Visigoths,'^** the mar- 
. “ riage state wu considered most sacred ; the intruder on Hs rights, 
*^th«; offending wife and acconiplrces, might he put to death by 
** the' hiuiband in the heat of his rage, with impunity, or 
*«i;hey might be olaithed slaves; nor was the ehtibement 

“df the wife' any excuse for the adulterer; The Lombards even 
'^pehni^ted a slave to take izhmediate vengeance on a freeman. 
‘‘The fetna^ who was willingly a party to the infidelity of a 
^‘httsband Vas delivered as a slave to the wife, and the suspicion 
“of this detested ^ crime authorised the liberal applloatiba of 
“torture to the slaves who were supposed to have' any khowliedge 
“ of its cominission.” (An inquiry into the origin of the law§ Mnd 
pxMtical inatitutione of modern Europe) See also Tacitus 
Oermanorum^ sec. tvin. <feo. In the Nepalese remedial system; 
among Parbutteahs, “ If a female of the soldier tribes be seduced^ 
“the husband, with his own hand, kills the seducer, and c^ts 
“ off the nose of the female, and expels her from his house.*^ The 
other inhabitants of Nepal “must seek , redress from the Courts of 
“justice; which, guiding themselves by the custom of these tribes 
“prior to the conquest, award to the injured husband a shti^ 
“pecuniary compensation, which the injurer is compelled to pay.^’ 

{Journal B, As, Soo, roL L Art iv.) 

“ If” explains Broom, in his English Law Commentaries, “the wife 
“be assaulted, maliciously prosecuted, illegally imprisoned,- or 
“otherwise personally injured by a third party, our law In general 
“gives an appropriate remedy to recover damaiges in ' the namei^ of 
“the husband and wife jointly; whereas, if the beatipg^ be so 
“grWb or the injuty sustained by the wife be such that the huS- 
“band can allege and |urove ihat thereby' [he hto ^ 
“lost ilfefcox:^jiigid;sdciet^^^^ he will be efititleff to a separiste re 
'tlfe' wrobg-ik^ iH' his own natne;“' '''■ ''''f 

"iPhe ecolesiastidal' ^ reme<fy by . suiit for * restitution of ^ 

rights* is, m substahoe, a jutS^ Worceinent of the ^flM^ 

'deseribei' in the foxti- . ■. ■, “ ' •>' 
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(n) The mild tenets of Christianity fully enforoe marital supe- 
riority, which is thus inculcated by the missionary’ Paul,-— “ wivos, 
‘‘submit yourselves imtor your own husbau^s* sa unto the Loi^! 
“ For the husband is the head of the wife, evei^ as Oliriat is the 
“head of the church: — Therefore, as the church is subjeot .ui>to 
“Christ, so let the wives be to their own husband^^ ip every thing. 
“Husbands, love your wives — ^let every one of you in particular 
“so love his wife even as himself; and the wife, see, that she 
“ reverence her husband !” 

(o) The feudal indulgence of dower, amtmtationm, 

at edttcationem liheroriinC (for maintenance of the wife and pduca- 
tion of the children) — ^the wife’s ‘equity to a settlement’ (this 
being the price of a discretionary remedy), can, neither, be said 
to infringe the Common-law status of the wife. (The Eight of 
dower may now be barred upon any acquisition of the husband.) 
The policy of English Equity is in aid and protection of the wife 
against an unreasonable exercise of marital powur. But — “So com- 
“ pletely is a feme-covert disabled from holding or recovering pro- 
“ party during coverture in her own right, that if a woman who pos- 
“sesses personal property, marries and settles it upon herself with- 
“out the intervention of a tiustee, the husband is, in law, the 
“absolute owner of the property. So, the property in wearing 
“appai^I, bought by the wife for herself whilst living with her 
“ husband, out of money settled to her separate use before mar- 
“ riage, and paid to her by the trustees of her settlement, vests 
“by law in the husband and is liable to be taken in execution 
“for his debts. And the savings of the wife, whilst separated by 
“agreement from her husband, out of a weekly sum allowed by 
“ him, for her support, may, after her death, be recovered, in an 

action for money lent, at his suit, from one to whom, shortly 
“before her deatli, they had been disposed of by the wife by way 

“ of gift/ BBOOM. 

(p ) TAJHiLVAXaTA. 

{q) In the French Code, enjoyment and participation of rights 
of property consequent on marriage, vary, within a specided rah^, 
as the intending spouses pre-determine. If the ‘regime of community’ 
be preferred, no superiority or advantage, even in joint acquisiti^^^ 
is ingident to the marriage union, i. e. in Tespe^^ of oVners^^^ 
fo^ 'ths made paHner has, as a ^e, entiite management and » 

of the bbmtnon wealth (*\le jmri [ adminUpr ^ kenaV k* 

“ e^mimnau^--9ma U comqwa di la femmf) O^^ain . restiiotions 
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fiirc placed oti hiai*^power of dispbiitioji The widow, or, if "the wife 
l^Vedeo^^e her husband, her legal representatives, may or not ele^t 
to share the common property with its burdens. „ , , . 

This conjugal community or sharing may be modified in VAtiou# 
ways, neyer however derogating from the mafital prerpg^tiyej , 
nor from the surviving wife's matemai tutelage. The French 'dotal 
regime*' is borrowed from Borne. Dos (dower) is the woman^s con* 
tribution, on marriage, to the The marital . stewardship 

of this, is very qualified, "^nd liis interest is but usufructuary., fie 
is itOc'ountahle for the dos as well as fdr all other property of his 
wife whatsoever (embraced by the term parapherriava) that may 
come to his hands. 

(r) I extract from the old Scottish Book of (Begiam 

Majestatem) a portion of a curiously quaint exposition of 

dowries: — 

“This Latin word Dps, *hea twa significations; for it commonlie ii-.caUe^ 
“and signifies that, quhilk ane figeman gives to his spouse at the kirkrdoora 
“the time of the manage. 2. Be the canon law, and civill law, all men 
“are oblissed to indow and give ane dowrie to his wife, the tinjp of the mar- 
riage. 3 Qnhen ane man indows his wife, either he names the dowrie, or he 

“ names it nooht. 4. .Gif he names it nocht; the third part of all his tenement 
“and heritage perteining to him the time of the manage, is understand to perteine 
“ to his wife as dowrie. 6. The reasonabill dowrie of ilk wife, is called tietoe, 

“ or third part of the tenement perteining to her husband the time of . the 
“manage; quhereiu he is vest and saised, as of fie and heritage. 6. Gif the 
“husband names expreslie the dowrie, to be mair nor the third part of his 
“heritage; the dowrie may nocht consist, nor stand in sa great ane qnantitie, bob 
“it sail be measured con forme to tlie third part, or les nor the third part. 7. 

“ Because ane man may give to his wife les then the third parte of his heritage ; . 
“ bot he may nocht give mair then the third, in name of , dowrie. 8. It happius 
“sometime, that ane man quha maries ane wife, hes Uttel heritage the tima,of 
“the mariage,'and thereafter is willing to augment the dowrie with lands, oon- 
“ quessed be him, conforme to ane third or les. 9. Bot gif na mention was made 
“of conqueis the time quhen the dowrie was named, albeit the husband hes 
“Httel heritage, and lies conquessed thereafter many lands, the wife may dame 
“ na mair nor the third of the tenement quhilk perteined to her husband the 
“time of the mariage; because she was first ooutent therewith. 10. Theifamifin 
*Ms to, be saidy^quhen ane man haveand na heritage, indowes bis wifrthi sHver;' 
“ox other moveabill gudes, and thereafter he purdiesses meikill land, or heritage; 
“tft wife may cliUne na parte of the saids lapds as dowrie. 11. Beeanse tt< 
“is goneralBe trew, that how meikiU it is that is named to ane woxn^. for' hky 
“dowrie" at the kirk*doore, and she be satisfied- and stand intent therewith;. 
“dowrie may never be' augmented thereafter, nor she may ever crave qor^j^, 
“any greater dowrie. 12. It is to be Understood, that the vrife may make na 

ir : ■ 



W dowirt« ii& lb* 1^ 

** kw, tli» w^^uum I# iubj^ t» tfiM ipot*t' lo 
**aftd *11 h«t gudea ^ahilka tMy parffdni^ to 
**hhvmkd MO 10 bit owiu jnbj 

**<it h« pItHses, hit vHfo't dowirb lA kM hit mfy u 4i^Mi In it 

** m til otbor thing«* qUbiUct orb noeht tg«i»$t God^ td olK^ himi; 19 

**Mort^v«r, the vnte it bound to giua bir contont^ tnd obty her butbtiul, tWn 
*' that gif he selles hir dovne, tad she oouseot thevebo, after hit deoett the muf 
**j|peht repete the samioe tra the buyer, gtf she ooufes in ^wlgeineut, at tpekei 
** fiuth, or 18 convict that the sainine was saold %a her husband, she maband na 
** contradiction thereto 17 After the decets of the husband, the downe of his wife 
** named be him is vaicaod, cw nocht vaicand 18 Gtf H is vaioattd, the wife may 
"take possession thereof, and reteine her possession, with Oousen^i of the heire 
"of the defunct husband 19 Gif it is nocht vaicand, either ane port thereof 
**ia vaicend and ane other parte thereof is nocht vaicand 80 Gil ane p^rte 
"is vaicand, the wife may take possession thereof in maner foresaid and con 
"cenung the rest, quhtlk is not vaicand, she sail raise a biieve of ncht direct 
"to hir wuniiit to doe her ncht, anent that towne, plongh of land, quhilk 
"she dames to perteine to her, at her reasonalpll downe ”<-“ This Latin word, Do# 
"hes ane secund signification, onforme to the civiU law of the Romdhs And 
"is called thi^ quhilh is given be the woman’s friends with her« tso the hus* 
"baud, and oonitnonlie is called marttagtum (or toehor) ** 

($) lhu3, although when, in ancient Rome, the wife was allowed 
exemption* from the ^asi dominical control (the manus) which 
absorbed lier civil existence, there was no enacted prohibition to 
her transferring, in an impulsive hour, all she had to her partner, 
yet, wrote Ulpmn~*It is a received observance {fnanbut rAc^tum) 
with us, that gilts between husband and wife have no validity/ 
Certain exceptions were allowed, wb*ch, from their cbaraoter, Were 
&ee from obj«=>(. tion, as gift of a place of bunal, of a slave in order 
to manumission, kio 3o, English Law has alvrafs protected the 
woman, during coverture, against alienations of unsettled realty under 
marital influence, and gives every encouragement to trusts having for 
object ji^tection of her separate estate against wasteful generosity 
(tj "All children and grand children who are disobedient to the 
** instructions and commands of their lathers, mothers, paternal 
" grand-fathers and grand^mothers, or who do not adequately pro- 
"vide for their support and sustenance, shall be punishable with 
^*100 blows This law shall nevertheless only be understoodwto 

^ apply to cases of vqlful disobedience of lawfhl histnictlons and 
commandia^ and to cases of wilful neglect of maintenancer oh the 
"part of such childrmi and grand-children as have the means ihere- 
"of** Ta T»t7%0 Xea lU (Staunton), 




givt, mlb evsnslifr^ili tshr^luisr 





f;;i4«9«r^.«ii^^^ .jpl€l^l|f. 

^jprop^ly. 41- general rulA of aeUo^, ^ii^'M ^ 

‘^;e^pi«8si^ ;^^'M Benlimeni ofWiction* li . xney 

‘^^be trocM mix ‘ in -'the ‘ earlieat of their reoorde: it ia inculcjjvted 
tHe greatest force in the writings of the first of their phil<^ 
'^soph'ers uid legislators; it has sorvived each successive dyu^ty, 
''aqd all the varioim changes and revolutions which the State has 
undexgoue : and it continues to this day powerfully enforced, . both 
5' by positive laws and by pubhc opinion.” ; ^ v 

(u) Manu tells the hr(ihmaehdri or young brahman'--*^ a natural 
‘^father is the image of brahma”— ‘‘ that pain and care, which h 
“mother and fethor undergo in producing and rearing chibfrehj 
'^oa^Ot be compensated in an hundred years. Let every xn^ 


^constantly do what may please his parents, and on all ocqaaions 
'what may plem. his spiritual guide. — ^Duo reverence /'to thoas 
'three is considered as the highest devotion.” " As long as tbose 
'three live, so long he must perform no other duty for his own sake; 
'but, delighting in What may concfiiate their affections and gratify 
their wishes, he must from day to day assiduously wait on them,” 
' — every other act is a subordinate duty.” 

(v) Ortolan apparently admits of no distinction betwfeen the 
irigioal Homan pctestas and dominium : but he points out how natiirid 
iffeciion and narional manners had, before any enactments, softened 
md qualified the domestic tyranny. The imperial Cdnstituiions 
in the eighth book of the Code (Tit. 47), w^hich m declarat^, 
ong preceded the legislation of Constantine defining the fafcheA 
who killed a son ; and they treat the Jus pOitriijs pdt^l^is 
^ery touch as it is to be found in the Piench Code. 

to the option of abandonment, it would seena 
is the auras^ son Is to a Hindu, there yet are conditi^i^ 
indteP^ioh ofie may be lawfully abandoned: see Colebropkey 
sAiotk" Mitcdfahara § 20; also Vas'isht'ha quoted in the 
IfiWwia^Sutheriii^ *' 

: jKa« is of his child’s elistence-^ 
xe tfierts a j^wer which be can neither hkp^n, ac6ount for, litoit> 
ir rogulstis. The helpletaness of ttje human infant, the nakhral 
tor^si or parental instinct, and the chairacfef of aid needed—^ 
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8&y noihiug of the normal example of tho^e lyings whom we 
designate, the irrational creation — are eircumstaitoes^ m hich leave 
but a uaiTOw field for discussion or speculation dpon the relation 
and duties of parentage. They indeed dictate thd tnoral eeujMi 
and reasonable tbeoiT^Natuife^s ood^-A)f paten^l cohduct tktmiiii 
<^oquei^% wrote t "The bond bf marrii^ ^ 

ie .fallowed by\h<^t of birth,. which hihtfe wm 
** isA to the wife, the children Who" ate bom of iSiMr inafHai^t 
"T6,fi!»rm this bond it is, Qod wills, that xnatt i^dddl receive life 
"hrom parents, in the lap of a mother, thht hie‘ birth shaQ 
" the fruit of that mother's sufibring and labonr, tliab he shall long 
"be in a state of weakness; such as needs' the fbstering aid of 
** parents, for his sul^istonce and bringing up. And, as God has made 
"that birth an instrument to kindle the mutual afiectiou which 
"so closely unites him who begets and gives life to the similitude 
"of himself, with him who receives that life, it gives to parental 
"love a character graduated to the condition the children, in 
" their birth, and m regard to all wants which are the fruits of 
"that life the partnts have conferred, in onier to incline them, 
"through that affection, to the duties of educatiou, teaching, dro. 
"It gives also to the affection of children a character graduated 
"to the duties of subjection, of obedience, of gratitude, Ac., m 
" which the boon of life involves them — a boon they in so far 
"hold from the parents, of whom Oo<i has willed they shoiill be 
"born, as that it is certain, without the parents they should not 
" have had it — which binds the cluldren to give parents all aid 
"and service in their needs, and above all in those needs attend- 
" ing the decline of life, and in regard to those weaknesses, inflrmi- 
"ties, and necessities wherein children are able to render to pai'ents 
** such offices as answer to the early bem^fits of which they wore 
"recipients. It is in this order of things, from the birth of 
"children, giving rise to ties .between them and the parents, that 
" lies the foundation of all their duties — duties, whose scope is easily 
"traccal)le in their various obligations. Moreover, upon the above 
"principles depends whatever civil laws may have laid down as to 
"what comes from the fathers power, and as to the reciprocal 
" obligations of parents and children ; accordingly, these are munici- 
"pal matters, as are an like manner Use rights which l4ws and 
"customs confer on fathers for the ruling of their children, for 
"celebration of their children's marriages, for administering and en- 
"joying their children's possessions, in respect of the revolt of 
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i hiMren agoias^ what vs to parents, also injurious conduct of 
panwts or of ohildJ^en i» refusing su^tenai^oe, and the like.^* 

A jur^ division of the iienod of ^ial reJation into three ^por- 
tiona, as we find in Srotine, sttpejffloous^ pey)i«p» /anciful 
M ojfepjdhood 

nece8i|i|f Iwd ^ 

' vixub^^ ({<^?«ii5te*,V,fW 

deial. rules ' Of the pwjital » a«A % 

,^jiaftfgttiad, though ^not in4Hi^ie®aHe.. tp the #4*4 ef 

complete adult Keason sugg^ts emaedpatiou j5ium the 
hoftd of filial aubjeetioU) leaving entire, the piety and gratitude of 
Nattire^s code. 

(a?) Ihut^ronomy, cb. xxi. 

Referring to the subject condition of the most favored of aonsr 
the Christiau apostle (a Jew) wrote: **— the hexr as long as he is 
'<a child, difieretk nothing from a servant, though |he be lord of 
“ all ; but is under tutors and governors, until the time appointed 
*of the father.” 

Whether the accident of pre-existence, of itself, entitles to 
pre-eminence, to superior place and respect, to power or influence, 
irrespective of capability or intrinsic qualities such as, superior 
knowledge, superior moral influence or mental endowment, or title 
to gratitude lor benefits conferred — is a question somewhat analo- 
gous, m character and significance, to one suggested by overween- 
ing assumption on the part of those of our fellow men whose 
claims to power, rank, or dignity are but civil accidents, «. 
hereditary or sprung from the caprice of kings, &c. Worth is 
not necessarily nor invariably denoted by length of life or hoary 
experience ; yet, Age is Nature’s rank, aged men ^hoM have 
earned respect during their passage through the trials of life. 
It is no futile nor arbitrary presumption, then, that the fathers 
of mankind may claim honor and reverence from their juniors 
and successors. ‘‘Thou shalt lise up before the hoary head, and 
“honour the face of the old man-—” {LevtticiM.) " 

Moreover, the sentiment is as universal as it is spontaneous. 

(yj An able Germah pubhoist and Prussian statesman <W. 
Humboldt) deprecates and azgues against all direct 8tate mter- 
ference, further than to appoint guardians where parents are remiss, 
and extend assistance when they are indigent. Bis ar^ment 



W ' ' 

«H 1 ... . 

wemingly t^d» W ' 

In g^u|» or 
r^fepdAoe solely to tii« 

ly Aid tHd circumstance aurrotmmng ’ ' Se 
aooomit of national provisions for eaUoa^on io tHa AmoH^^ 
and generally, by Kent, Xec. xxix. Shrewdly HCr. laing, 

when noting the prevalence of good manners among tW j^nch 
people— It is but reading, writing, reckoning, and the catechism, 
after all, that can be taught a people by the most perfect system 
^‘of national school education; and those acquirements would be 
“dearly bought if they interfeie with, or supersede family instruct 
“tion and parental example, and admonition in the right and wrong, 

“ in conduct, morals, and manners.” {jy^otea of a traveller 4to ) 

{z) So by the Sheraa, if a widow have not contracted marriage 
with another than one nearly related to her first husband, she 
retains charge of hia son, but only till the boy has attained seven 
years, at that age she must give him up to his appointed or his 
legal guardian, for education. A daughter is left with her mother 
until puberty. (See Macnaghten.) 

(aa) BeU’s Principles. 

(hh) See Sir Edw Coke’s Commentary on the Statute of Merton, 

{cc) The Mosaic law is : 

“ A bastard shall not enter into the congregation of the Lord : 

“ even to their tenth generation shall they not enter into the 
“congregation of the Lord.” {Oeut, xxiii, 3) 

One according to the dogmas of Hinduism misbegotten, i. e, 
whose conception was a crime in the parents, is thus described ; 
HAN0 — “A sou begotten through lust on a S6>drd by a man of 
“ the priestly class, is even as a corpse though alive, and is thence 
“ called in law a living corpse.” 

(dd) “The word pin/M' writes Su*^herland (Dattaha Mfmdnad, 

VI, 10, no.) “ signities either, * the body’, or a * cake’ or ^ ball’ of food 
“presented to the manes of the -deceased : the word aapindd there- 
“ fore, may denote either one consanguunoally related, hr one connected 
“through an oblation of such funeral cake.” In Bengal, however, 
the latter is invariably the signification; the double meaning is 
found m the MitaJeakara, < ' 

(ee) ‘was.’ These modes of filiation are but antiquarian theories 
or traditional, being now forbiddeir as unfit for the present degenerate 
condition of mankind 0<Uiaka Mimanaa^ t, 04, die.: see also 
* General nhte’' Hai^hWs option of Sir William Jones^ Mann); 





'; -. V'.\ . --vi’ 

; » tbe . bpipi^ of BiSlioti scholara, thkt a^pixQh bjr tb. 
i^Ll^Ueafll' A JowLsh practice ; «. «. takiog a e^raager into a 
in ot^ to ma^ hiBa a part of it, acknowledging him as aon and heir 
to ihe Mtate. {See Horne's Compendiom IrUrodtictioh dtc,) With 


respeot to the Arabs and to the Mahoipuedans, see Sale's Kow, 
oh x?:xta. no, f. ■ , • 

, (/) The ch. n, s. 10, §11, ha tnmala^ by ihe 

learned Oidebrooke, seemingly denies to the impotent the privilege 
or right of adopting ^ but f am well advised that the doctrine 


is. unquestioned in practice, and that the received translation of 
the psu^ioui^ passage is rather an adaptation of the text. I annex 
an extract .of a communication from the profound and trustworthy 
Ushwur Chuhdra Vidyasagara of Calcutta, viz. after acknowledge the 
general correctness of Colebrooke ; 

<*I should think the following to be the correct rendering of 
“the passage; ‘fhe specific mention of ‘legitimate issue’ and 
•“ofl&pring of the wife’ is intended for the exclusion of other 
**sqns* — ^that is, if the disqualified persons have sons other than 
“ the aufoia and kshetraja^ they will not be entitled to inherit 
“ or share the ancestral property ; for, in the case of impotents, &c. 
“two kinds of sons alone are specified as entitled to allotments." 

The learned pundit has also verbally explained to ine, that the 
notion of inconsistency in adoption by an impotent is inapplica- 
ble to Hindus, inasmuch as this and all congenital defects are, with 
them, retribution for sins in a previous stage of existence, and in 
no wise forestal or remove the obligation of— male lineage iiii^Iy 
perfect. But the impotent’s daitoka son is, like the fiither, eni^tled 
to mainteufmce only, ^ . .. 


igg) wit^ELM VON HOMBOLPT {Coifithard), 

{hh) aXBMAKN, 4 Mcmkod de. (Street). 

(ii) H* Porcius C^to, addressing the Senat^ agwnst repeal ^e 


Oppian sumptuary law, said; . 

“Our fmc^toni wiUed that womett should not act even .in prt^te 
“affmrs but .xmder guidance, that they should be^ under the eiiSiww 
“ of parents, of hrothei!^ husbands^ We, as i| seems, .shftevth^ 
“aame wonxeh ^ mc^lo in public aflhim, to be amongst us nix^he 
“/orttwi, in public issemWUs, in the eotnitialh and, v^ith 
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ip aar household^ may femde dp|^pdeiibf» be done away 
“witbr (Li^ii J7 mA xxt&y 8.) ‘ '{*■ . / 

^The grjMi^da of this djiBiruai^fv^. 

8how.ja .eimilarity of opinion in: thiB vQ^^ 

Riskit and the early Patre$ of Ro W; > 
femlea ppeweased of moral 

‘f ^ity^r ' w^ on completing 18 yeari^' the oapaoiiy of 

“kgjt -^0 that they may ehj6y, itt all matters; pi^dsely 'the' 

*^ ri|ht8 tie tnales; provided, that they may not (uhless pomisaloh 
“be decreed) alipne lauded opiate/' Co, ii, 45, ^ . . "i 

(U) A musulman can appoint a testamentai^ gnari|^. liatid*, 
raony and property are tlie two several ' purposes of ^airaisnshi^ : 
for the iBirst, the legal right, ih absence of nomination; is with the' 
nearest paternal kindred | so, charge of the mlnor^s property is 
with the fathers wusee or with the paternal grandfather or his 
or with the magistrate, viz. the State nominee. (Hacnaghten). 
{mm) The old feudal wardship is not ref 0 rrotl*to * as it wim a 
merely arbitmry amd artilicial institution. As. observed by Chief 
Baron Gilbert {Common Pirns) “ — wardsliip in the feudal law was of 
“ another nature, for the guardian had the whole profits in the estate, 
“and also the marriage of the infant, which was itt order tb bring 
“him up to arms, and to marry such person, as they thought 
“ might continue the martial strain, that so the ward might subserve 
“ the original design of the tenure.” 

(nn) It follows ail injunction to deal righteously iirith wotUen, ' 
in regard to marriage and dowry, and precedes one for treatment 
of orphans quoted tupra pa. 133, 
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nam ti«#ag 1>M ft &nldte«l ir^irloa 
md^nttuts is -ftrittun eai^ <^caktioa-— } if^herolft 
his bt»d% &culisi<M sad loftftas of eiyojruig 4dift 
things of Bftiri^ must he exhausted;, it may seem 
idle to g^ve him or suppose him to possess, neyer* 
ending relations with those things. It i% in. truth, 
a siq>position, a fiction, meaning something else 
than the words in which the idea is usually cloth- 
ed may intrinsically convey. 

The hereditary or substitutive element in that 
idea is a natural, a necessary incident or acce^ry 
of property, i. e. of complete appropriation; it is 
not merely’ civil or artificial: the power to transfer 
and aliene included in that idea, is but a develop- 
ment of the power to use and enjoy; ‘disposition’ 
being, as before explained, a mode^ of enjoyment, 
and has even been treated as a mode of putting 
to use. 

“The uses of every possession,” wrote Aristotle, 
“are two, both indeed essential, but not in the 
“same manner; for the one 'is strictly proper to the 
“thing, the other not; as a shoe, for instance, may 
“be either worn or exchanged for something else; 
“for both these are uses of the shoe; for he who 
“exchanges a shoe with some man who wants one^ 
“ for money, or provisions, uses the shoe as a shoe, 
“but not according to its proper use; for shoes 

V 
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“are not made to be exchaiiged. And the illus- 
tration applies to every kind and form of disposal, 
as an exercise of dominion, whether qualified, 
contingent, gratuitous or otherwise. Still, a use 
which places the thing used, without at all consu- 
ming . it, out of. the owner’s reach or further deal- 
ing with, even partially, is not properly so called; 
the tenn (or .its equivalent) is metaphorically ap- 
plied: for, it is the Bight of property itself, jus 
abuteiuli — to make away with — ^the distinctive test 
of proprietary dominion, that is exercised or used, 
not the thing, the subject of the Bight. 

Succession to rights and property upon death, 
i. e. heirship, simply, is, substituted ownership — a 
substitution essentially distinct from ‘alienation’ or 
change in ownership; inasmuch as heirship is to fill 
up a vacancy, to supply an ownership : it imports 
(intrinsically and in the abstract) a necessary con- 
tinuation of some personal Bight of property, 
which, but for, the scheme of heirship, would fail 
and lapse, leaving the subject of property, to the ex- 
tent of the deceased owner’s Bight therein, derelict. 
This primary idea and basis of heirship is well 
illustrated by the familiar maxim in physics, that. 
Nature abhors a vacuum. In like manner. Law 
or civil order abhors i e. does • not admit of un- 
owned res or subjects of property — ^in other words, 
does not admit the notion or possibility of ‘things’ 
having no relation with ‘persons’ — ^within the ter- 
ritorial limit of the State : ownership must be some- 
where. 
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Here thdtf we have the civil origin of heirship, 
as a general, indefinite necessity. The early de* 
velopment of the idea proceeds uniformly • and 
naturally : as thus — ^the head of a family (the 
proprietor) dies — ^where else 'can we look for a 
substituted, a continuing owner, thaji among the 
fhmily-group ? whether it be, the elder mem- 
ber, or the aggregate of members, either males 
only, or otherwise. Some uniform contrivance of 
domestic stewardship or apportionment inevitably 
offers itself or is adopted. Further, and by an 
equally natural deduction, it may be said: the 
dependents upon the deceased citizen’s bounty or 
labour have to be provided for. The relation of 
those dependents to — their claim upon the left es- 
tate of — ^their late supporter, their head, their cause 
(if a direct ancestor), could not but be acknow- 
ledged by the rudest healthy mind ; because felt 
by every father, by eveiy man not alienated from 
his kind. It is an inevitable adoption of the 
Law and suggestions of Nature, and is in close 
civil relationship with family-iights.^"^ 

MANU — “After the death of the father and the 
“ mother, the brothers being assembled, may divide 
“among themselves the paternal estate — ^the eldest 
“ brother may take entire possession of the patri- 
“mony; and the others may Jive under him, as 
“under their father-— To the daughters let their 
“ brothers give portions out of their own allotments 
“ respectively—’* ' 

Al KorAn — “Mmi ought to have a part of 'wKat 



xoAAif, Ac* «Ar. 0f wuJh nomtffmt* 

**pfti^niNi mid kindred lMive~^Wketlier* il bn^Httle 
“or whotkor it be liidum 

“'Of kin 100 pres«Ckt at tb# divi^kinj and'<'ilii>Kti^ 
“oipbai^ and tke poor; dkittvHraia tkttai^^nntb 
“tkem. A male have as mtt<ik as tka'idmib 
“of t/wo females — Moreover ye may okum half -of 
“wbst your vdves shall leave, if th^ have no issne ; 
“but if they have issue, then ye shall have the 
“ fourth part — They also shall have the fourth part 
“ of what ye shall leave, in case ye have no issue ; 
“but if ye have iraue, then they shall have the 
“eighth part — " 

“ YAJNAVAiiKTA — “ The heirs of a hermit^ of a re- 
“ligious ascetic, of a professed hrahmachdri, are 
“successively, the preceptor, the disdiple, and an 
“associate dwelling in the same religious retreat. 

Genesis — “ And Abram said, Lord God ! what wilt 
“ thou give me, seeing I go childless, and the steward 
“ of my house is this Eliezer of Damascus 
“ Behold ! to me thou hast given no seed : and 
“lo! one bom in my house [EUeze’r 3 is mine heir.” 

■Such is the recognised claim of the ' family,’ whe- 
ther natural i. e. of blood, merely social and civil, 
or even what may be deemed accidental — of the 
home-groa{^ its branches and dependents. 

Thus we have reached an important jural prin- 
ciple and landmark, viz. that the fiunily, as a rule, 
represent a departed owner. But, the details, the 
apportkming of that represeiitBtio% of its .benedts 
and burdens, scarcely admit of adjustment by' at^ 
general fonuula, nmr of reduction ' to Jxed 



db 4<P<»m sipilii^ 

kemdt^* iriili^Jl^ iswy^' ‘ l»i?id^«dM f Ji«i|8 o$,^0im 
aW,j I it^MaawJBjt i*««. ? jaes«itoi)H. 

<?!»«»< 'tows, *4ififeT»g ia is^ 
>*4tptd^g aiSfe ia j«4i?f— f«*m every otilier ‘eli^ 
of w<iepfleiei^ one l>om with the heir, md apt 
aa aoeident or a poatipgenpy in tilie ispusp that « 
remote or a collateral heirship is. Yet, that dis- 
tinction and preference, if even itself "^feiefinite oi 
well-marked, leads but a short way in designat- 
ing heirs or classes of heirs. Moreover, withir 
the pale of the peculiar class are doubts and 
divisions When, in the order of descent- or re 
presentation, no sui hceredes, no inner and imme- 
diate circle of the femily are present, where oi 
how a successor is to be ascertained or sought, « 
not discoverable by the light of any jurid dogms 
or of any general principle but is a questior 
whereof a solution must be sought — ^the answei 
the fact is in each case a result to be found 
—•in national idiosyncrasy, in the accidents of his- 
tory {i. e. the influence and consequences of suoli 
accidents), in what may be termed the special 
propri^ary, policy cur^t through apy partieulai 
legal system. In the same wide field must a dm 
be soni^t to the seleetion or sqiportionm^t 
knmediate 4^<^ndants that may d>taia with ans 
people^ %. e. -whethmr piimogenitui*e, aggregate queses 
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sion, exclusion or inferiority on account of sex Or of 
any infirmity; also secondary representation, whether 
per stirpes or per capita; &c;— in each case, it is 
a special and particular, whether or ho a puroly 
civil, result. 

These propositions are readily illustrated and 
confirmed by reference to the severarsets of canons 
of inheritance, with their explanation and reasons, 
in several national codes or systems; the canons 
and their explanatory bases severally vary, inter- 
nationally, precisely with the dogmas and moral 
accidents ^hich in each case govern the national 
mind, and, therefore, the national legislation — more 
or less obvious and consistent, more or less in ac- 
cordance with a priori conclusions of what is 
right and fitting, always a calculable result of 
manners and historical accident, as are all oivil 
methods and rules. 

GAUTAMA W — " Let kinsmen allied by the oblation 
“ to ancestors, by family name, and by descent 
“from the same patriarch, share the heritage — ” 
Such are the m-pinda (same food-oblation) and 
saman-odaca (samana same, udaht water-oblation), 
the sorculya (kula family or tribe, ya born of), 
and the aa~gotm (gotm race-founder or patriarch) of 
the Hindus. 

YAJNAYAiiKTA— “ An impotent, an outcast as well 
“as his son, a cripple, » madman, an idiot, one 
“blind, one miseraTjly diseased, and* su6h Uke; are 
“to be naaintained, but do . not share in the 
“ inheritance.” '‘.The stridhana * of a wife dying 
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''without issue, who has been mamed in one. oC 
“the four forms of marriage called hrak/na, Sfa 
“ belongs to the husband ;-*-should she have been 
“married in another form, then her stridhana goes 
“to her parents.” ' 

“ It was,” writes Hermann, “ a fundamental prin- 
“ciple in Athenian lAw, respecting the succession 
“to persons dying intestate, that male descendants, 
“or male relatives, always excluded the claims of 
“ females, who otherwise in point of relationship, 
“had an equal or even a nearer right; and this 
“was the case with descendants either in a. direct 
“or only collateral lino, except that the right of 
“collateral descendants ended with second cousins.” 

After the strict civil heirship of agnates ( — of 
which the test was, being traceable to one identi- 
cal patria potestas — ) in the Jus Civile, cpae' 
gentiles. These are described by Cicero: “Gentiles 
“are, ‘they who have a common name’: but not 
“this only; ‘they who have sprung from ingenw^^^ : 
“nor does that suffice; ‘none of whose ancestors 
“have been servile ’:W one incident yet remains; 

“ 'who are under no diminution of caput' — " 

“By the Boman Law, as it was finally settled 
“by the Novels, on the decease of an intestate, 

“ the descendants, of whatever degree, were called 
“to the succession, in exclusion of all other re- 
“laiions whether ascendants or collaterals, and 
“without regard to primogeniture, or preference 
“to sex. Where the intestate left no descendants, 
“such ascendants as were nearest in degree, nude 





ifio 

“or female, pateinal or matem^r sneered to his 
“estate in exclimon of the remote heir%' 
“without any regmd to representatio&r hut with 
“ this exception, thai^ where the decetuied left brO^ 
“tilers and sisters of the Whole blood, besides 
“ascendants, all succeeded in equal portions in 
“ capita ; and , here, if, besides ascendants, the de- 
“ ceased left brothers’ and maters’ children of the 
“whole blood, the children succeeded to their pa- 
“ rent’s share, by representation, in stirpes.” And 
with that system is contrasted the very different 
scheme of feudal successions, viz. 

“ Originally fiefs were granted to be held at the 
“wiU of the donor, and were, therefore, resumable 
“at his pleasure; then, they. were granted for a 
“year certain; then, for the life of tlie grantee; 
“thpn, to such of the sons of the grantee, as the 
“donor should appoint, then, all the sons, and»in 
“default of sons, the grandsons were called to the 
“succession of the fief: in the process of time, it 
“was opened to the 4tb, 5th, 6th, and 7tlr genera- 
“tions, and afterwards, to all the male descendants, 
“claiming through males, of the first grantee; 
“and at last, was suffered to diverge generally to 
“ collaterals^ But this, >08 to such collater als as 
“ were not lineal heirs of the first donee, was 
“effected through the medium of a .fiction ; com- 
pletely «md peculiarly feudal. When a . p^sr^n 
“ took by descmrh his brothers, thqugh in ihi? 
“collateral line of relaticmship. to hhl)^ w^ ip 
“ the dir^ course of lineal descOnt from the ances- 
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“tor. ' M' the - 'fh«ft 'fee 

“ancestor - was remoi^, the atoaber of pefsoa^ 
“thus ekitoittg-. eolktewJly ftoto the kst, ' aad 
“lineally ftom ^e first taker, was projwrtiofially 
“ multiplied. In the course of time, the first ^Mking 
“ ajicestor ' was forgot ♦and then, it was presumed, 
“that) all who could claim collaterally ^m the 
“ person last in the seisin of the fee, were of the 
“blood of the original donee.”<*) 

Civil Law invariably (because of necessity) pro- 
vides for the vacancy caused by death of a citizen, 
not merely in respect of his property-rights, but 
in all his juial relations— that is, so far as the 
necessity or S^ificance of any relation survives 
the tndivijlpal actor. The removal by death of *a 
father or husband may not call for substitution in 
relation to children or wife who are sui juris; but, 
if the dead citizen were a magistrate, a land-holder, 
a military commander, a guardian of minors, his 
place, in all or any of those characters, has to be 
supplied— here, the functions are the essential, 
the individual an accident. 

In respect to vacant ownership, it is provided 
for in entirety; whether it devolve in the mass 
(per as ii*did upon the Koman 

haris; or in fractional proportions, as among Ma- 
homedan sharers and residuaries; or, as to one 
diK^ption, 4n the mass, and as to another ‘in 
fHlbtiofiiial shares, in the l^lish 'real' imd 
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the pifo|i^r<y; of ^aaother w|i» t»tli«!^ shAll . 
is a conditional Bight. Heirship designate a .status 
relataon, that is, of family, i^imd is a civil incident of 
such <'Status. All eucceiwion to, or substitutive 
personation of the dead, other than /what may 
result from family ties or from the disposing 
power of the ’ late holder, is merely ofScial or 
political; it is ‘succession,’ not ‘heirship.’ For in- 
stance, Law may provide for devolution of a crown, 
and of a dignity, for the permanence of a body- 
politic (as a college, a board of officials, a council 
of ministers), for the command of a regiment or 
of a ship — i. c. it may be part of the constitu- 
tion and of the essence of those several functions 
and positions, that the contingency of an indivi- 
dual’s death effects a specific change in the non- 
essential quality or accident of a particular indivi- 
dual or individuals being clothed with some duty 
or some privilege. This sort of functional and 
arbitrary replacing, obviously differs from descent 
or heirship of private rights and property, whether 
by Law, i. e. according to a. general rule of Law, 
or, as in each instance planned by the late owner. 

The only case in which the meaning and cha- 
racter of heirship could be merged in or confused 
with official succession, is, where family claims arie 
displaced by universal communism, and . where pri-^ 
vate property therefore, even when tranffferahle 
vivos, is but a usufractoary Right; passing; . 
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Ilte p6wev of {)os^umdttd<^ aH£fnati(>a>^<<><«ej^ff^l^ 
either, by deeij^i^ a plan of Bubcesinoa to one’s 
self, or, by altotracting something from the pych 
perty to devolve upon a Law-named sueeessor, for 
bounty or disposal not contemplated in the general 
provisions of La^v — ^has been wholly or partially 
admitted, according as each civil system encouraged 
or interpreted the alienating and disposing attri- 
butes of proprietaiy dominion An advanced stage 
of national progress, material and moral, suggests 
and justifies removal of all restraint, as affecting 
private interests, W t. e. an entire commercial license 
in rational disposition of property and rights, whe- 
ther during the life of the owner or to take eflfect 
on death. This has come to be the case with the 
English. <*> 

By the French code : “ Acts of liberality, whe- 
“ ther carried out between the living, or by last 
“will, cannot exceed the half of the donor’s pro- 
“ perty, should he leave at his death but one legiti- 
“ mate child ; the third, if he leave two children ; 

“ the quarter, if he have three or more.” 

Ancestral wealth is held by a Hindu with quali- 
fied ownership. 

MitaMmm — “—the grandson has a right of pro- 
“hibition, if his unseparated father is making a 
“donation or a sale of effects inherited from the 
“ grandfather — • 
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Th^ tenns ‘testament^* 

‘testacy,’ ‘t«it%te/ ‘in-testat%’ »gjpi%log i«g|)efjt*ve«, 
ly, the mstruQ^eut or act, its ^sscaiptiye 
tbc actfoty And tke co»diite|)^- in disposi' 

tionfl of property and rights to effect after 
death of the disposer, are, like niany other tenus, 
in scientific no less than in colloquial language, 
legacies of Bonuux jural nomenclature : those terms 
refer (in the most obvious and reasonable construc- 
tion of their etymology) to one circumstance and 
normal requirement of the Boman last will, which 
has been by no means always adopted tn modem 
systems, viz. testes, attestation, witnessing. How- 
ever arbitrary the use or application of those terms, 
they have obtained a recognised and well defined 
meaning in jural science. 

Junsts have usually accounted for laws deter- 
mining in-testate successions or heirship, by treat- 
ing each method as a substitution for what the 
deceased would (normally) have devised as a fitting 
disposition of his proprietary relations and rights. 
One (nor the sole) objection to this theoiy, is, 
that testamentary devolution of property is not, 
either historically or by rationally conjectural in- 
ference, the precursor of Law-dictated devolution . 
the legal necessity and rule has always, and neces- 
sarily, preceded the arbitrary or discretionary power. 

In the absence of any one possessing (according to 
any particular system) the status or claim of ‘heirship,’ 
the unowned res lapse as ofcourse to the common 
stock ; i. e. the.State cannot but be heir in the last 
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The Utad" ^loS 'Ibted&l syiatem; aad biahniaiMi 
the 'v^eelth 'df hcahmAtts) amos^ Hindus, severally 
famish an iiudance of such intennediate class qu&isi- 
heirship. 


(a) Two marked exemplifications of the views now offered are, 
the Bomanand the Hindu plans of heirship, or devolution of pno- 
party on death. 

Id the former polity, the Law designated the kcem, upon 
whom the peHoum should devolve. A provision of the XII. Tables 
intro luced a practice (or gave it declaratory force as a jural fa- 
culty) to burden the Aoem with dispositions, legacies, as declared 
by tlio last will of the defunct citizen. Moreover, ingenious jural 
devices aud legislation protected the natural dependents of a tes- 
tator from cruel or manifestly unjust disappointment. 

Spiritual or dogmatical obligations envelop and hem m the 
Hmdu they are duo to the dead the Law designates by whom 
aud how they shall be fulfilled ; and, associated with the Right 
and duty to ftilfil them, is, the devolution of ownership, burdened 
with those obligations, also burdened with tlie care of females 
and junior members of the family. 

In each of those systems, but one definite juridical idea of suc- 
cession IS traceable, that the ownership must be provided for, 
to the dead man's substance: but, the mode, in each, is go- 
verned, presonbed, by the paramount maxims, the dominant mo- 
tives, the current and regulating pimciples of the particular social 
scheme: the vamtions or differences between one code and the 
other,^are special Characteristics of each people, not any variation of 
jural pnnciples. 

(h) It appears from Aulus Gellius, that the Roman V^tal 
ooul3 bequeath and bbuld accept bequests'*, but could neither succeed 
aa heir by I»w nor oouW any (not appointed by the Vestal's testa- 
ment) claim as legal heir to her. the public or State succeeded 
on intestacy, (t I, o, xh.) 
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(c) quoted in the MitakiharcL And ilAlft;— << Now the relation 
”of the or men comieoted hy the qhlation take, ceasee 

“with the seventh poi'soii (or m the sixth degree of ascent or 
“descent), and that of saMduddakiU, or those connectod by an 
“equal oblation of water, ends only when their bfi'ths and family 
“ names are no longer known/’ In the MUahhara ^ — “ kinsmen spning 
“ from a different family, but connected by oblations, are inchc«ited 
“by the term batidhu [connected, bound to].” e, g, sous of tlie 
deceased^s father’s sister, &c. 

{<J) “For instance,” wiites Ortolan, “in determining succession 
“to a climis or to a freedman without agnates, resort must lia\e 

• “been had to the gem^ immemorially noble [ingmua\ to which 

“he [the cluds or the freodman] owed his origin, wIkhc name 
“hiid Sficnt Ins race had adopted: the nearest mcmbir of tliat 
gens was his heir.” 

(e) These two extracts, comparing the Roman^ and feudal plius 
of succession, are from Butlei’s Note on Feuds, Co. Lit 191 a. 
Oroti IS reiiurks, that the \arious laws of sut cession, where thcie 

are no childien, may be all traced to two sources, vi. neaiuoss 

in degioe of lelatiouship, and i*evcrtmg pioperty to the (piartor 
whence it was derived; and, as an instance of the latter rule, thit 
the fathers vve<dth should go to the paternal branch, the mothers 
to the mitcrnal, i, e, on intestacy. He quotes Anstidlc , “One 
“should rathci make suitable return to a benefactor, than bestow 
“favors” also from a funeral oration of Lysias ; “Return of favois 
.“necivcd fioin the dead must be to their childrtui, naturally, who are 
“pared of their parents, and whom the parents, if alive, would 
“most desire to benefit.” And with res^xsot to self-acquired wealth, 
Grotius gives the succession to him whom the deceased must be 
supposed to have had most regard foi, and whom, he assumes to be 
the nearest cognate. 

(f) The mode.s and maxims. of descent of lands in the English 
Common Law are of that special character which arose in the mediae- 
val period of European history, as the last phase of the feudal sys- 
tem ; primogeniture, early introduced when feudal sovereigns forbade 
any division or splitting of fiefs; preference of males, because of 
military services; exclusion of ascendants, as bMng incompatible 
with the constitution of the feud. With respect to adoption of 
any such rules in the inferior or sgriculttiral tenures, Sir Martin 
Wright of Te^ittres) relates, that it was “in imitation of the 
“more honorable tenures.” Elsewhere we read, “The progress of 



JliJitliAiUM 

50 . VII. Transpose notes and (k) 




167 . 


“ the right . of *primog5niture in public, oorresponds to the" 
“progress of it^in .piiYCite successions. Thus in the two first r»c^ 
“ of the French * jnonarchs, the succession to the kingdom was 
“divided among all the sons; and hi the OjEurlier periods, of the 
“ Saxon history, the same division of the kingdom is frequently' oh^rved 
“ to take place.” — And, as to collateral succession, “—by practice, with- 
“out a public ordonnauce, it crept into the Law of Gresdi Britain, as 
“well as into, that of other European nations, that not only in 
paternity but even in fiefs which ,a man had purchased him* 
his collaterals in infinitum, as well as his. descendants iyi 
“ infinitum should succeed.” (dalrymple, An may towards ' a 
general history of feudal property dc,) 

(g) For public policy may impose fetters, as in the English 
restrictions of, ‘ perpetuity,’ * superstitious uses,’ incapacity of aliens ; 
and the Roman prohibition of gifts between man and W'ife. 

f/ij This hypothesis supiX)ses all property (not merely fiscal but 
domiuioal) to be in the State, either originally, as in the theory 
of Feuds, or by some accident, as among the Egyptians during the 
famine narrated Genesis, c. XLVir, v. 19 &c. It is related of the 
Samoans, a Polynesian tribe : 

“The titles of the heads of families are not hereditary. The 
“son may succeed to the title which his father had, but it Say 
“be given to an uncle, or a cousin, and sometimes the son is 
“passed over, and the title given, by common consent, to a per- 

“fect stranger, merely for the sake of dniwing him in, to increase 

“ the numerical strength of the family. — The . land belonging to 
“each family is well known, and the person who, for the time 
“ being, holds the title of the family head, has the right to 
“ dispose of it. Although the . power of selling land,, and doing 
“other things of importance afieeting all the members of the fav 
“ mily, is vested in the titled head of the family ^ yet the said resr 
“ponsible party dare not do any thing without formally consulting 

“ all concerned. Were he to pemiat in attempting to do otherwisSf 

“they would take his title from him, and give it to another. The 
“ members of a fkmily can thus take the title from their head, and 
“heads of families can unite and take the title &om their chief, 
“ and give it to his brother, or uncle, or some other member of the 
“chief family, who, they .Whk, wiU act more, in accordance, with 
“their wishes." Mimtsm ymr^ in Polynesia) 

(%) ^ that English 

Law priettected the claim of the widow *and childi'en hi a ^rea^naMe 
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portion’ of x>er$onalt7. And, accordingly, in the Register of old writs 
are found the king’s writs (i. e. commands) on behalf of the widow 
and of t ie sons and daughtei’s, against the excoutor of the pro- 
prietors testament. This was the custom of the realm of England ; 
one third only could pass under a last will. ^ 

In JScotland the ^jm relieteSj * Dead’s part,* and * Legitim,* are 
(as much else in Scottish jurisprudence) a modernised edition of 
the great i>rototype born and matured on The Seven Hills. 

Chief Baron Gilbert gives the following reasons why, tmder the 
original feudal Law of England, landed -estates did not ordinarily 
pass by last will — “A feud was at first no more than the Bight 
*Svhich the vassal had, to take the profits of hia lord’s lands, 

rendering unto him such feudal duties and services as belong 
“ to military tenure ; so that the tenant had only the use of the 
“ laud, and the i)roperty {dominium) still continued in the lord— on 
“the death of the tenant, the land lay empty and fell into the 
“lord’s hands, and the taking it out of the lord’s hands was called 
*^rdev{um [when it devolved upon the natural heir as the lord’s 
“ ward, and burdened with the widow’s thirds or dower,] which 
“was in the nature of a now purchase— Besides, this way of 
“conveyance [by last willj wanted that solemnity, which the feu- 
“ thought necessary • to establish in transferring lands, that if 
“at any time a dispute should arise, it might be the easier deter- 
“ mined by the pares Qomitatiks [tenants of the district], who were 
“ witnesses to that notorious and public manner of conveying by 
“livery—” 

(y ) Latitude of construction among glossators and pundits, and the 
free commercial tendencies of English Law, have combined to weaken 
and modify (if not repeal) in Bengal, the doctrine, that, “ — ownei%|IUp 
“of father and son is co-equal in the acquisitions of the grand- 

“ fatheiV-” (VAJSAVALKTA). 



SEC^IOli Till. ' 

. ?E«s<;i(mxoir; ExaST seox usb. 

^ Title’ (titulm) is a word used by jurists, some- 
what ambiguously, as indicating the signs or evi- 
dence {indicia), hj or through which any of the 
jural faculties called ^rights’ are known to exist, 
when to be presumed, when proved. A Eight 
may be known and apparent in its exercise, or 
usually so; L e, the fact that a particular jural 
power and faculty — one of the jural class, rights, is 
held ^ by a particular man: but, should it be requir- 
ed to know, to ascertain, whether that man is the 
legal and the real as well as the de facto or the 
apparent holder of the faculty he is exerciring 
and putting to use, or further, how and when he 
came by it— then, the one simple apparent fact, 
of the Right being exercised, does not suffice — 
inasmuch as, without Right, every faculty of a 
proprietor may de facto be exercised. Again, one 
without power to enjoy, to use, to dispose of, 
or deal with, a particular res or a particular Eight, 
may yet be owner of, and, in legal theory, even 
holder of that very res, of that very Right. It 
follows that, the real Right-owner may have to 
ai^ert and prove his Right against a pseudo- 
holder. So, one who exercises (acting aa the 
legal holder of ) a Right, may have to vindicate 
lus/ coiaduct^ ^ Ci to; fw proof, that the> 
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sumed Eight belongs to him; and 'ebo'ald be^ .l^ 
gaily adjudicated to be his, <fo as iroir a^ 
de facto. ' ‘ :v:-: 

Full information — other facts-^Hmust be * so^ht 
for, vk. such facts, affirmative and negative; as, 
taken together, warrant and support the inference; 
that he who exercises, the faculty is what he 
seems and assumes to be, viz. jttral holder of the 
Eight, or vice versd, that the busted claimant is 
entitled to displace the holder and pretender. 
That information, whether it consist of one or of 
several facts, if it affirm the Eight, is a title. 
Thds explained, title or manifestation of Eight, 
is a jural edifice, built up, constructed of facts, 
the absence of any one of which would endanger 
its stability ; each of those facts being weighed 
and measured and arranged by a legal standard. 

A title to property, exhibits, as in a mirrorj the 
continual existence or progress (may-be the occa- 
sional suspense, and revival) of an estate or interest, 
under one or more, various or single, modes and 
phases of enjoyment, of devolution, either from - its 
first creation as a property or Eight, or du:^g 
suph period as the Law (to which it is subject) 
permits the history Of Eights of ‘that class to be 
inquisitorially sifted and raked up: and a title, if 
not a complete shield against ' all opponents dr 
claimants, from whatever quarter. Is a eontwH^- 
ri£m->4s a(^^; events ^ not What- it shbuild #e, 
and to be^possiblj^ h ■ . gbod ihiitatibn> 

^rimpi a i^mdow; not reality. We heai" bf, a hold- 
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iag title, oioarketable title, atjorm4 /<m4 i*W0j; 4 
safe title, a^ defeasible title, >a weak title~H|UAbll^ 
tions, imperfectly indicating different stages, effprti^ 
or modes of proof—^f vindication and maoifesUtion 
of Right, It therefore follows, that, 1. ja title 
necessarily mcludes the mode and cause of the 
immediate, the present holder of the Right en- 
quired about, becoming such holder, as by sale, 
gift, succession^ — ^this fact is, as it were, the roof 
and completion of tliat jural edifice which title 
should be ; and, 2. what is a title, what its in- 
gredients and requirements, depends solely (as we 
have seen the essentials of a contract do,) upon the 
special rules and pi'ovisions of each law-scheme. 
For what length of time the history of property 
and ownership must be traced and verified to 
constitute a title — ^what modes of devolution, of 
alienation, of acquisition, are links of Right 
and therefore of title — -what are impediments, bur- 
dens, restrictions, in attainment or enjoyment of 
rights and how removable — such are enquiries 
which must be variously answered, ‘according .as' 
the Right claimed and of which the title is in 
question, is under English, or Indian, or French, or 
other specific municipal system. 

Tituli,” wrote the jurist Vinnius, "are the 
“causes from which m are severally acquired,” 
And he gives as instances of title; "one has 
"bought something, of something has been made 
“a gift or bequeathed to him, who therefore af- 
" firms that ho holds upon such title 
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--^Isewlierei V-^he who hoMs ageoMt {inju 9 ^f> 
'' that i% withoat- titulus — ” and '^-^that ponM*. 
“ i^B which is injwta, . for wtmt of 
be accounted honest bdtouse -ftf Hhe ih^it 
“ dominm who transferred it”. Ajid, in de^il% 
mere, unteehiucal,’ or natural possession, he says; 
it is, “that possession which one* has without 
“ titidus, or consciousness of being- the dominus, 
“and is therefore put in opposition to civil pos- 
“ session.” — And, “ — ^they who are not owners, al- 
“ though they possess as well in a civil sense as 
“honestly, also under a rightful titulm, are yet 
“not to be described as possessing in full pro- 
“ perty {plena jure possedere).” 

A later modern expositor of the Koman Civil 
Law (Wamkoenig) thus defines jmtus titulm , — 
“whenever one has got possession from such causa 
“as would have conferred ownership of the thing, 
“had not some defect crept in ( — ^wherefore titulm 
“is at this day defined ‘a cama capable of trans- 
“ ferring ownership,’ or ‘ a proceeding translative 
“ of ownership’, though defective — ), as if you buy, 

“ and take delivery, from one who is not owner, 

“ but whom you thought to be owner,” 

Now it seems, that in the above extracts, titu- 
lm or ‘title’ is used in two senses, viz. 1. a law* 
fill mode or cause of acquisition, e. g. purchase 
and sale, gift; 2. the Kight, or jural claim to have 
and hold, in the. complete sense above explained 
as what ‘title’ strictly is. ’ ‘Just cause’ is the 
Roman CivU-Law phrase for the first sense or 
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fWe have aeen that accupation is tM origin of 
property, i e, of rigt^ts in or over or in reiipect 
of any niaterial not before appropriated. Such 
a derivation of jural rights is a necessary theory 
and postulate whence to deduce and whereon to 
erect a proprietary system. Now, although in fiwt, 
under no scheme of laws can res be ownerless, yet, 
they may be. abandoned, they may be unclaimed, 
they may be usurped, they* may be so carelessly 
owned that a stranger can deal with and use them 
unmolested and hand. them over, as owner, to a 
purchaser: moreover, the vmhcia of jural owner- 
ship (proofs of title) may be lost, and no longer 
reliably traceable. Such instances simulate the 
primitive condition of property, that is to say, the 
taker and effective holder who desires to hold 
on must be allowed to hold, as owner. It is 
rational that the nation, the State, should so 
construe and allow the condition of such res to 
be. Again, where there is usurpation or unautho- 
rised enjoyment of another’s property; the pro- 
prietor looking on- the while, tacitly acquiescing 
or not adopting any jural mode -of remedy or claim 
—in such case, the omission of the owner to act, is 
certainly not a titulus’ nor a technical justa causa 
of enjoyment; yet, it is not irrational nor does it 
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offend the moral sense, that a limit oft time shoiild 
be flxedy beyond which such cardess oi;,' dogged 
acquiescence should have a jural, mining and 
construction put upon it, so an to operate, df net 
positively and in a general sense as a forfeiture, 
yet as a transfer to the actual and active holder* 
And thus it is, the owner of any Right or 
proprietary interest always suffers, at his peril, his 
advantage of ownership to be dormant. X<aw does 
not favour usurpers, neither does persistence in or 
repetition of wrong engender civil right: but civil 
benefits and civil remedies, alike, can be available 
to those only whose conduct evinces some sense 
of their existence and of their value. It may 
well be held, that long pertinacious indifference to 
the engrossing by strangers of one’s possessions 
and special interests, is a social offence, and pro- 
perly visited with forfeiture: it is insensy^ility to 
the worth, to the veiy existence of civil order; 
and a reckless substitution of that primitive state 
of things when mere occupancy Avas Right. Such 
penal result of a proprietor’s crass neglect, is sha- 
dowed in the law-maxim, ‘Laws aid the wary, not 
the sleeping.’ Moreover, such conduct is a premi- 
um to disorder, confusion, and spoliation. 

Hence it has come about, that “ whoso has 
“ within human memory been in continual posses- 
“siou of any. thii^ or continually exercising some 
“Bight, on that very ground is assumed to have 
“le^timately acquired it.— Proof of a presmiption 
“<ff ihis sort is properly had from ^testimony, 
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“of those ^ho assert that they have- always 0^ 
‘^Seen the matter, nor have they heard from theh^ 
^aaeestors of its being otherwise. Stieh is^thO 
antiquity of observance and refnute quaintly exptmh 
ed in English probatory science, ‘from time whereof 
the memory of man runneth not to the contrary,' 
But law-framers have not left so signal a land- 
mark of property and order as that establi^ed^ 
(rather, which develops itself) in the above reason- 
ing, to be discovered or ascertained by reasoning 
and inference merely. We find arbitrary periods 
defined for growth of rights out of mere enjoy- 
ment; without. a titulm — for loss of rights by reason 
of their being negatively or passively abandoned. 

Of this legislation^*!^ the Boman vMoapto is the 
exemplar and starting point. The term translated 
is, use-acquirement ; and it is thus vindicated and 
described in the ‘ Digest’ or ‘ Pandects’ 

“ Usucapio was introduced for the public good, 
lest ownership of sundry things be left ua- 
“ certain for a long time and often for ever : seeing 
“ that a fixed period would suf^ce for the diligmice 
“ of* owners.” (oahts) “ Umcapio is, the obtaining 
“ ownership throi^h continued possessicm for a law- 
“ defined term.” (modsstinub) 

The generic name for this kind of stbitiMey 
acquisition and loss of proprietuy <Bighit> ‘ in 
jural seienee, is. Prescription — ^it is ^msin^itbrak <"*** 
The ‘ law-defined term’ has varied emuddarahly 
at % different epochs and .with different- pec^pies; 
nor has it been meaitured^’^inerely by the obvhstMS 
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requirements of reason, of moral presumption: 
tliis is apparent in its earliest and latest instances. 

Eiomo’s XII. Tables fixed two years as the period 
within which legal measures must* be taken to assert 
title to land against an intruder ; and but one year 
for moveables. The Indian limitation law of 1859 
stays claims for “any interest in immoveable pror 
perty” after 12 years — ^and, “for damages for in- 
jury to the person and personal property,” kfter 
one year. 

The subject of this last limitation, viz. claim to 
damages or compensation for injury, comes under 
the same general category, prescriptive title ^ for, 
as well put by professor Bell : — 

‘Prescription is negative or positive. 1. The 
long abstinence of a creditor from demanding fulfil- 
ment of a right or obligation is, on account of the 
danger of demands upon false evidence, of the 
probability of payment and loss of documents, of 
the equity of discouraging forgotten debts, and 
of the disfavour to one guilty of such negli- ' 
gence, held to be evidence of payment,, or of a 
discharge or abandonment of the obligation ; imder 
the name of ‘negative prescription.’ 2. The ‘posi- 
tive’ is the application . of this principle to the 
fortification of a title to land — ’ 

The same writer observes {and his remark has a 
general import and significance, although made in 
regard to the Law ,of Scotland) ‘ — ^there is no law 
introddeing negative prescription, or any length of 
arbandonment, as an extinction of property. It is 
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by positive 'prescription slone that a' right of 'pro* 
perty can be established, hoVeVef long the tme pro- 
prietor may have neglected his right. And. so the 
negative prescription is insufficient to extinguish 
any right or claim of property, unless there be an 
opposite light in the course of being confirmed at 
the same time.’ This is true universally. Al- 
though civil Law cannot but assign a limit to 
doubt and suspense between claimants of property 
and rights, it nowhere inflicts forfeiture to the 
State of simply neglected interests,' as merely 
derelict and seized therefore (like to heir-less 
property), for ‘common use. There must, in such 
case, be a private occupier ; some particular de- 
scribable holder of the Right, either body-politic, 
or body natural; it may be, the holder does not 
take by originally effective title, but that he is 
one, in whose favor a positive prescriptive title 
grows, according to the special provisions of a par- 
ticular jural scheme and system. Private owner- 
ship, as such, must exist somewhere, wherever there 
has not been, either' voluntary, positive abandon- 
ment, or dedication to public use, by the owner — 
forfeiture for crime, to the State— or, absolute 
defect of representation, upon the owner’s death. 
It is therefore only .on contest of claimant's, that 
any question of prescription or use-acquirtoient can 
arise. ^ 

I take from the jurist Thibaut, a few axioms 
relative to this head ‘Prescription,’ which are of 
general application, and which follow in due conrse 

z 
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from what hM been pr&mi»6di m ‘1^‘ 'Ehere wn 
be no Idgid, definite prescription, whethni* to acqniire 
or extinguish, without Some express law. ^ Ppr, 
conclusions drawn by analogy are inadmissible on 
jwjcOunt of the singular [*. e. spemal, arbitrary} 
nature of the provisions relating to this matter — 
2. It is requisite that there be a continuous un- 
interrapted enjoyment of the positive or negative 
right prescribed for, and the right must be exer- 
cised by a person • claiming it as his own 3. It 

is requisite that the appointed period of time 

should have expired 4. The ' thing must be 

one to which the doctrines of prescription are ap- 
plicable [a description of excluded things are given, 
as goods stolen or forcibly taken, Ac.] 5. It is 
necessary that he who is to lose by prescription 
should have been legally capable of asserting his 

right consequently time does not run if there 

be no tribunal to which to resort.’ 

" Prescription”, wrote Lord Stair in his ‘ Institu- 
tions’, “altho’ it be by positive law, founded upon 
“ utility more than equity, the introduction whereof 
“ the Bomans ascribed to themselves, yet hath it 
“been since received by most nations; but not 
“so as to be counted amongst the laws of na- 
" tions; because it is not the same, but different 
“in diverse nations,, as lo the matter, manner, 
“and time of it——” , . 

In a judgment of an American Court, ' which a«- 
serts the seyeial ' Bi^ht of each State in the'' Unicm 
to enforce its own bar of limitation, it is observed : 
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is » tiling^, ippom^ 
expeyieiMie of ito necossil^j' and iha tjioi^ 
after vrjhicb euits or actions ahaU be baxxed, bi^ 
^^bew« frem a. remote antiquity^ fiaed, by e^^ery &%• 
*'tida, in virtue of that sovereignty by 'wiiich it 
‘'ex^erdbes its ie^slation for all persons and pr$^ 
'' pertf within its jurisdietion.^ 

(a) I am diftposed to hold, that the word Hltle* has ftOqoired 

amoxkg jurists a scientific or technical meaning : hn^ aa a 

coUo(|uial synoaiyme or name (^for title is etymologically^ what mf 
thing is called, nomencIatttre^)it has the significations noted in 
the text ; and in the English jural art ' conveyancing/ the imd 
has a standard, peirhaps a technical meaning* Austin consideieed 
the strict and prdper sense of Hitle' to he, all mediate or intenreh* 
ing and investitive fimtSr through or by aid of which Iiaw ha<||cate8 
the person entitled to property or rights-^'as distinct from the 
inference or fiat of Law which gives value to those facts ; conoludf 
ing ; ^ In sh<nrt, wherever the law confers a rights net on a speeifin 
^^per^n as being such, the law of necessity confers the right 
^Hhrough the* intervention of a title. For, by the supposition, 
^^tho person entitled is not determined by the law through any 
speoifioally peculiar to himself. And if the right Were not 
annexed to a title, it follows that the person desigoted to take 
** it could not be determined by the law at all” 

Sat it may be*scud, each of the English statutes which rOspeo^ 
tively oonfsrred (by legalising a crown grant of) ^Blenheim* npoh 
Marlborough, and * Ehi^athfield^ye* upcm Wellington, wap botk |> 
and an * investitive title deed,^ So, the Bight of 

kinsmen or of representative heirs per eHrpee to a suceesaion, ar^ 
iVom removed, by death, Of those nearer heirs whO iht^t^aed, 
which removals therelcro aeein inv^titivt fhcts. Auatm 
regard to thia term, tlifie, that, m a ^Uaige and loose s^gni^^ 
^Hion-4t is applicable to any fact by which a person invested 
** with a right : it is applicable to a law or eotnmatid which bon- 
^<fers a right immedlat^y, os well as tb en intervening fiict tl^e^pgh 
.«whioh a law or a i^^h^ mediately,” ^ 

In some sort^ eyeiy ritle is a^ mere deduction of Law | for, as a 
eohi^t is a by Urn (i, n liome parifiouHa^lnS^i' 
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s^temX to eeirUin private acts or conduct ^ so, a ^roprictaiy Right 
is the , result .of legal infereace»«4]:i each instonce a fiat of Law. 
Although a Right of property (or rather proof of one) is and must 
be a compound of acts and facts (in the collo<|uial and ordinary sense) 
with I<iaw«doctrine ; it is this, viz. the rule and « dogma, which alone 
gives the acts or facts legal significance : e. g. the owner of a field 
puts a stranger in corporal possession of the field by abandoning 
it to him and his servants,, by at the same time delivering to him 
a written declaration, or by evincing in other modes his intent to 
transfer the field* in full property. Now, those are, undoubtedly, 
investitive facts ; but, whether they are, or not, a title, is pure 
law-doctrine, varying with the specialties of each system, viz, whether 
they are, an English feofiment, an ancient Roman mancipation a 
mtissulman bgo-hil-wofan and the omission of some seemingly 
insignificant form, as, a signature, a pretended welghment of a 
pretended price, some formal words oral or written, &c. may render 
the supposed investitive facts wholly inoperative as a Hitle*. 

Further, mere proof of the immediate cause, viz, the proceeding 
<how legally effective soever) of transfer from the late holder, must 
frequently be but an imperfect mauifestation of ' a title, in the 
sense of proved ownership *, inasmuch as that proceeding cannot intrin- 
sically, primd faciOy represent or manifest more than the will of the 
immediate actors—certaioly may not imply exclusivd^ property or 
power of transfer in the late holder: e. g, if a Hindu childless widow 
make over, by formal valid acts, land of which she is apparently 
complete owner, the recipleni’s * titled in order to be available, 
to be valuable, to have any strength or meaning {after the widow 
donor's death) against the husband’s heir, must * obviously include 
proof of the estate being sfree-dAon, so as to exclude the possibi- 
lity of its having come to the woman on her husband’s death, by 
descent ; nor would that ordinarily suffice, for the bestowor of the 
land in ztrc^dhorin might or might not have had right of disposal. 

(h) from Makeldey’s hodie miiati (Hin- 

denbntg)^ = ^ 

/c) European iegisla^on is Here ref(^r^ to. Thei Bastras furuish 
most important ami interesting collateral illustratfona' Of’ this ne- 
cessary phase of positive Law: see YAjitavalhyai'*Bk« iv ^ 
ihO notes to ROer and Montrlou’s ' translation, 

(d) These terms are merely wbitrMy «Uid from 

the old Roman foitmda^, when the Pmtov persi|i|M certain Hmg 
possessiems, not coming within wueapio (which tlm^foi^ did hot 
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mstitatd m ^Urmativ^ ^ goad 

d th<i$ omer’d mxiiit Th& olij 0 ^l;i<m m» prse^«dribd<}, 

the tfUefUio (specifieation of the legal title ta relief)^ ae a |»)pelii£|li^ 

bar to the heariogi tha juridical meaning of ^preecti^ion’ hitf 

outstnpped and superseded ita early formal signidoanoei. ^ 

(e) In English Oommon Law, the term ^prescription* is eoiidned 
to presumption, f(om long txse, of a (as, a lost deed of 

grant) to such nghts connected with land as do not admit of con* 
tmual positive possession, but are usually curtailments of the 

dominion of a possessor, g, a way, non-obstrnotion of iis^ht, 

pasturage, &c.; which therefore (to speak technically,) he in grant, 
and which can be seized by suit only. It is thus put in the 
books. — ^Kothing can be prescribed for, that cannot at this 
day be raised by grant ; for the law allows prescriptions only 
in supply of the loss of a grant. Ancient grants happen 

to be lost many tunes, and it wpuld be hard that no title 
could be made to things that are in grant, but by shewing 

of a grant. Therefore upon usage temps d<mt, Se» [«. s. 'from 
time whezedT the memory of man runneth not to the contrary*] 
the law presumes a grant, and a lawful beginning, and shows 
such usage for a good title ; but still it is but m supply of 
the loss of a grant ; and therefore for such things as can have 
no lawful beginning, nor be created at this day by any manner 
of grant, or reservation, or deed that can be supposed, no pres* 
cription is good.’ (Vm. Ab, PreeeHption U.> 

In the English system, the term is mappUoable to that whioh ad- 
mits of physical custody ; this fact being m itself always presump- 
tive of Right, until met in some way and explained. Further, Lord 
St. Leonards, m his * Vendors and Purchasers* lays down,— 
title Mnthout title-deeds is not one which can be accepted! wtth- 
"out satisfactoiy proof that there has been such a long uninter- 
"rupted possession, enjoyment, and dealing with the pitiperty as 
" to afford a reasonable presumption that there is an idisolute 
"title in fee-simple. But with such proof, a purchaser may be 
"compelled to take such a title. Of course there sere many good 
"titles of v^sh the origm cannot be shown any deed or will.** 
jSo that, naked possession may furnish a mthoaily e^ent, as well 
as a bidding olaxm, Rtghi| and Mvtlim. 

Kant well explains ndrinsio and logical character of this kind 
of title and Right, a dispensation, by lawy of the ordinary ne- 
cessity for proof and of any specific jural act, as a claim to the 1^- 
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of ita haring lasted hmg; Use (long eontinusd) muppom Bight to 
the thing [ueed]» fhr fhym vm beihg taken as a ground of Bjght* ' 
Consequently^ mucapio^ as acquisition ol a(Mn«thmg by long use, i$ 
a oontmdictory idea. PreacripiiQn of chdm. as a means 4 I'etention 
[which may be pamphrased Hitle to hold*], is not Jess oQntradicto)!y, 
yet fhimishitig a different idea fhim the preceding, as mapeets the 
aigumeut of approprtaiion : for it is a negative principle, that is to 
say, [on the one side] entire non-use of a Right^such non-use as 
excludes what is needful to assert possession, such as stands for the 
jural act, reiiuquishment of Right; , and, [on the other side] an 
exercise of Right in relation to some one else, with a view to 
shut him out firom all claim (by prafscnptio\ and to acquire, by that 
means, the very subject of his claim: here is eontradiotiom* 
Pres<n:iptive doctrine is coucisely summed up by Paulas, in the 
Digest Age is accounted for a law,* 

The Sastras and their glosses, in this as in other instances, evince 
the aptitude of the Hindu mind (anciently as now) for comprehen- 
sion and expression of abstract truth: they contain much accurate 
delineation of jnndioal principles. 

«« Where possession (gambkoga) is apparent, but not title fqyaiiMzJ; 
"there, title is proof, not possession. This is a settled rule.^’ * 
(haku, eh. vm, si 200.) 

Kulluka Bhutta*s comment upon this text is ;•—* Where there is 
iombhoga^ but no such as purchase and the hke, the proof 

is the or getting by the iirst holder, not> bh^ti^ 

Note, he says the *hrst* holder, i e, primitive or first acquirer 
traceable. 

"Title (agcma) is stronger than possession (bhoga); unless where 
d^this has been continuous, fitom ancestors. But where there is no 
"possession at all, title has no strength.** {YsriVAVAnniA, BX, », sL 27.) 

Upon this text the commeuts of the Mitiyk4nra aiB lon^ and 
significant It must be premised, that the Smiscrit mmbhcg^i and 
h%a, alike import joying*, heing in possession*; agcim signifies 
the eaum, upon which possession is had; mtMm Is, the 

abstract Eight. , 

The Mitakshara-^^Acoeptsues, purehase, and the hke, which am 
the causes 4 mmmh ^ each of thei% m lysd the same is 

stronger than hfiepoi, kbiwe, as an Indmi 4 maimf k depend^ 
ent on e^rokou » Mssys Karada-r^%a .besoggies pre4 when it is 
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also when it [d4o^a} le lon^, limutermpted^ lu^^baUeoged or xm» 
opposed, and not concealed from the opposite party. Thm» 
five qualifications must there be in bko^ in order to melee 
it proof. The latter part of the text, viz, " But where there le 
no Mc^a, is thus explained. If it be an anmterrupted bh(^ 
from time immemorial, it may be admitted as proof vdthout any 
refeience to agam€h^noi that there is no regard at all to the 
existence of a^cma^ but that it is of no moment whether a^ema be 
in fact known or not, since the existence of offama is presumed 
from the bhoga* itself. Thus, the first part of the half sleka 
refers to time within memory, and the second part to what is 
immemonal. Consequently, the substance erf the law is tfam; 
within time of memory, hhogft must have regard to vtgfXMo, being^ 
ascertained, m order to be proof, for it might easily be aaeer-* 
tamed whether there had been any ugamet or not . while, beyond 
that time, an uninterrupted hhoga is of itself proof, without the least 
reference to agamcif since it is not possible to aseertam whether 
there was a^ma or not By ‘time Withm memory’ is meant a 
century, as the Vedas say, “Man’s term of life is one hundred 
years ” Thus, if bAvget^ be oontinuoua for a hundred years^ without 
opposition from, and in the sight ofi the other periy ; if it ba 
not certam that no agama existed, then hhoga is taken as m unfrll* 
ing index Of and therefore as indicative of «wW«w. But 

even m the case of time immemoiial, bhoga is no proofs if there be 
traditionary evidence of there having been no <i( 0 ana* And,^‘ Not 
even a hundred bh/ogo» can constitute zmiwoy if there be really no 
agama,* 

Nlsewhere, the MitakShara, in explanatioii of slokaa of 
Ytjnavalkya that distinguish the position and holding title of 
au omgmal intruder upon another's ownership from that of the 
intrUdei^s descendants (Bk. ii, el. 87 dlo.)> says: ‘He who effected 
of land and the Idie, if ohaMeiigod*^whence is thy land^ 
die. I^is to prove that (such as gilt and ihe like), by 

documents, dm. H i» signifieci^ that the first bolder, urben 
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tinable to prove €tgafm^ ie to be punished Bat his^son is required 
to prove, not agarm^ but simply an unintermpted, unchaUenged^ 
and overt hhoga: that is, the second is to be punish^ in ease he 
be iinable to prove, not agama^ but complete hhogtL Again, the 
son of the latter, that is, the third, is to prove, neither agama 
nor complete hhogg, but simply eontinued hhoga: by which is 
signified, that, the third is to be punished in case he be unable 
to pi'ove, not agama nor complete hkoga^ but only a continued 
hhoga. The reason of all this is, that, as regards the 2nd. and 
the 3rd., only bhoga is material ; further, that though material 
for the 2nd., it is more material for the 3rd.: and the substance 
and purport is, that, when agama is not proved, the suit is lost 
equally with all three, but there is a difierence with regard to 
punishment. As it is gaid — He who ejected the agama is 
punishable, if he cannot prove it ; not his son, nor his son's son : 
yet, bhoga is forfeited [in the absence of such proof] even by the 
two last. 

Thus we have, in venerable and independent Hindu records of 
jural analysis, the correlative bat distinct ideas clearly connected 
and enunciated, of, 1. actual haring or enjoyment ; 2. cause, title 
and ground of having; 3. the Eight, To which may be added, 
4. the variation between possession, adverse to a dormant claim, 
as it is original or devolved. According to the Mitakshara, as ap- 
pears from the above extracts, the difierence is not in proof or 
sufiiciency of title, but in the pened responsibility of possessors* The 
equity of the case has been otherwise dealt with : the following is 
from a standard authority in English jurisprudence (anterior to exist- 
ing limitation procedure and modes of claim to realty)* 

“ The different degrees of title which a person dispossessing ano- 
*Hher of his lands acquires in them in the eye of the^ law (inde- 
“ pendently of any anterior right), according to the length of time 
and other circumstances which intervene from the time such die- 
possession is made, form difierent* degrees of presumption in favor of 
<Hhe title of the dispossessor ; said in proportion as that presump- 
tion increases, his title is strengthened ; the modes by which the 
“possession may be recovered vary; and more, or rather difibrent 
“proof is required from the pemon dispossessed, to establish his 
“ title to recover. Thus, if A. is disseised by B., while the posses- 
“sion continues in B. it is a mere naked possession, unsupport- 
<«ed by any right, and A. may restore his possession, and put 
“a total end to the possession of B» by m fntry on the lands, 
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'* la&4 Ijy ' » kwfoi ittle^ and ao^iuim in eye of Utw^ an 
^^*parent right of possoBaion ; which i& ao fea gocd agalnat thn 
*‘soa diaseiaod, that he haa lost his right to :^eooror the posses* 
“sion by entiy, and can only recover it by an action at law* Tk^ 
^ actions used in these oases are called possessory aotionsy lind 
the original writs by which the proceedings upon them are institut* 
“ ed, are called writs of entry. But if A. permits the possession tc 
** be withheld from him beyond a certsun period of time without 
** claiming it, or sufiSsrs judgment in a possessory action to be given 
against him by default, or upon the ments ; in all these cases, B/s 
** title in the eye of the law is strengthened, and A. can no longer re^ 
cover by a possessory action, and his only remedy then is by an 
action on the nght. These last actions are called droiturel actions, 
“ in contradistinction to possessory actions. They are the* ultimate 
resource of the person disseised; so that if he fails to brmg his 
“ wnt of right within the time limited for the brmging of suoh 
writs, he is remediless and the title of the dispossessor is completew’’ 

(Co. Lit. Butler’s notes ) 

The importance of * possession’ as a jural feet, irrespective of 
valid claim, inevitably leads ta unscrupulous, violent and success*^ 
ful effort to change the status, in that respect, of concurrent 
claimants. Hence the Roman interdict ufide vi, to restore, summa- 
^rily, forcibly-wrested xiossession; which has analogies and* supple- 
ments in modem codes. (See Dr, Sullivan’s account of the intro** 
duction of the English ^assize of novel disseisin,' Leo* 31.) Besides, 
an actual possessor may of-course exercise the Right of pmate 
coercive resistance (supra p. 44) to violence. Enacted la^, legis* 
lation, can al<me create the artificial bar or title of usucapio and 
its supplement prmeriptio^ in the Roman sense ; generally knoynn 
in English Law as ^limitation’ i. e. a law-defined limit to an 
excluded ownei^s remedy ; and which imposition of * hmit must 
always create, indirectly, a positive title. 

(/) Thus Coke accounts for wrecked property vesting in the 
English crown from «two main maxims of the Common Law; 
"First, that the property of all goods whatsoever must be in sox^e 
"person. Secondly, that suoh goods as no sulifeet oan claim an^ 
property m do belong to the king by his prerogative, as trea- 
"surefti^vo* strays, wreck of tiie se% and othensr-" {3d, Inst, 1676) 
(g) See Story C<mfl\i^ of Lam § 582a no.** 
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a. lirVOWBlABT. 

In the last section, possession or * having* (a 
homely but effective synonyme) has been dealt with 
in respect of its relation with title, in its growth 
and progression, viz. from an imperfect, scarcely 
definable notion of present and vague (because un- 
certain, fluctuating,) benefit— a jural minimum or 
point— to an enlarged, substantial jur^ entity and 
Bight. In this view, every possession, with in- 
tent and semblance of owning, has an intrinsic as 
well as a comparative civil value : the benefit of 
‘ having’ rolls on, gathering size and strength, 
until it reaches and stands (in idea and defini- 
tion) side by side, as though tAvin brother, with 
that other dominium formally initiated, wjhiclf 
needs not to grow or to improve, because born 
perfect and full sized. Albimportant also is posses- 
sion, irrespective of growth and progress, as an 
obvious index of dominium, which it always re- 
presents, presumptively/ Posseiwion and dominium 
are alike movable, passing from hand to hand; the 
absolute type ox test of the latter being ‘ title,’ of 
i^hich, as has been shewn, the lowest significance 
is, a cause and method of transit, as,, sale, gift, 
exchange- pop^jnium, as a nde, inclu4o» or implies 
disposing power, 1 the fiunxlty of (fupm,; p. 

60); and the tom dminium ot omerdupr #Wugh 
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8|i^»%iaJ[]^ and |>ro{>ezly a^^Ucable to ltd! -ptepia^ 
0» above ^isfined ^ 60), k also apfklkd to ovi^ 
distinct) fhictiotial jand facnltjr and lUgbi 

There k scarcely a more dlfkmlt problem of juxid 
science than thk head of alienation, that k, expla- 
n^on and analysk of the jural cause and act by 
wMch k effected, out of which arises, complete 
transfer of a Bight. A formally pronoimced resolvo, 
a mental and express abandonment of the Bight, !& 
favor of some other qualified to hold and own that 
Bight, redprocated by this other one^s pronounced 
acceptance } as— 

I, A.B.' make over to you C.D. my Bights z, and 
henceforth z k the Bight of you C.D; with a 
response, 1, C.D. accept the transfer and declare 
myself proprietor of z — 

• might seem, under all circumstances, to suf- 
fice. Yet, this formula can be but an ex- 
pression of concurrent wills, a convention. NoiV, 
alienation — in that it k voluntary and inter-peis 
sonal, an act of reciprocity, a result or product 
of dktinct volitions — ^always includes convention^ 
usually jural contract: convention is the bask, the 
anteced^t and inehoate step in all alierration pro- 
per; by which is meant, other than the mere o|^ 
ration of- deathrsuccession or of judrcird sdnotkmh 
It foSews, that the jural fact '^aHena^^,* tUtkt 
be -a step beycttd, sometbing more thah, the-jttt«l 
fe<^ 'ootatnfot;’ kctfaig that thk k but a oUmmenee- 
iri!^ or part of tlk former— a first act k ilk 
<3# titttwftir. ®iat' first item' or ' piift' ‘iSU/^ 
itifolf be pil" before eiifoer 'mens 
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a writteii i^rd, or a iyinboliQ ^wftion: whatever 
ite characriier, a 'sequel ^is rei|disite;*ia '^s^itute, 
i. e. te compleW, the'^alieiiltitei. "Were ifc pos- 
sable to trace, or mtionar to expect, in the early 
liistoiy of jural dealings, any philosophical scheme 
or science, rather than a rudely elaborate publica- 
tion of such few interchanges and simple ti^c 
of rights tus are incident to the beginnings of civil 
life, then we might perhaps look for the practical 
mmplicity of a published intent and acceptance, a 
contract, an effective bargain, having been Reived as 
jural completion of even a real transfer, i. e. of 
some material substance. But, abstract notions of 
Right or of ownership have never engaged nor 
occurred to the mind of primitive civil communi- 
ties. Things, i. e. all enjoyable and tangible objects 
tliat rude men comprehend to be passable from 
owner to owner — such as, wild or easily raised 
fruits of the earth, spoil of the chase, cattle, 
pastun^e, rough implements of toil or chase, dwell- 
ings and places of shelter, natural or rudely arti- 
ficial — ^wero and are doubtless continually, in the 
very earliest days, among any people, of the 
progressive idea of meum and tmm, made over from 
one holder to another, as well With partial as with 
entire and exclusive interest, by corporal act, by 
material signs and clumsy symbols; and tliis, prior 
to any literate or graphic representation 6F ideas 
and wishes being Imown or thought of. In the 
earliest times, even, as we know, in a more ad- 
vanced epoch, te and among primitive peoples at 
this day, not the mental resolve or agreement, not 





moiMftrfU^on'is s^kne ,ir^rdd4- ^ ite, 

words of jgoocl feith, sljista^tjresiUzati^it, of Bil^ 
or of tw-wsfw 0^ lUght, can there have no^plaw 
^any rate, rn a ci^l sease or as a jural rule — iW) 
JRi, are tohe|ia of Beasou’s growth and cultivation 
of an advanced civil experience. So that, lon| 
before the possible elaboration of contract, w< 
trace alienation as a jural formality and &ct 
Slowly and gradually has supervened understandioi 
and analysis of the component parts of this vul 
garly simple and single, but scientifically complei 
work and process. 

It is thus apparent, that transfer of the position 
of proprietor, and of jural possession, are severally 
facts, but such facts as, according to each jural 
system, raise the jural conclusion of — property, or 
possessory right having shifted, under a contract or 
convention; further that, in the logic of jurispru- 
dence, no mere mental act, no evidence of will, of 
agreement, not carried out by actual, potential, or 
constructive delivery of the subject res, wprks a 
positive change in ownership. A contract creates,jwr 
obligation and a Bight : from a sale-bargain arises!, 
not any real or positive relation with the subjcot 
agreed to be transferred, but a personal clainr to 
luive the transfer made, a jus <td vcnv— Bight to 
acquisitior^ of ilie thing. That Bight is distinct 
from any act or indication of tranter. . 

I proceed to a closer analysis of the , act ^f 
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tiaQsfgr, in ita tsepnrate and dii^tiqetir#' ohnnkoter. 
An act of transfer, in conception and in &et, is 
necessarily two-sided : it is compounded of two dis- 
tinct jural facts and acts, vk. on the one side, part- 
ing wit^, abandoning, for a purpose {L e. the yield- 
ing to another), of some Bight-external { — mater^ 
or lying in obligation merely — ); oh the other, 
complishment of the purpose, viz. the taking, occu- 
pation by that other, of the Bight parted with. 
But^ there can be no interral ( — or an ideal one, 
a mathematical point, without parts or magni- 
tude — ), no suspense of ownership, no sensible ex- 
tinction and revival, no solution of tie, if it be 
a real Bight, between person and res, only a 
■ change of the person ; it is the very incidence of 
the new taking and title, which unrivets the vin- 
culum of the old. And the discovery of this neces- 
sity calls attention to the third idea and fact, viz. 
the precedent or concurrent convention, already not- 
ed; of which the influence and efficacy is felt and 
apparent in construing, in weighing, in appreciating 
the (logically, and usually in deed) sequent act of 
transfer. “Something external” wrote Kant, “is ac- 
“quiied, either, by an act of individual will {facto); 
“or, by an act of the united wills of two (pacto); 
“or, by an act of the common will of all {Uge).” 

The second instance of the category is what we 
are now dealing with: invariably, concurrence of 
wilH merely united, or general, precedes the bipar- 
tite act of chihige in ownership: whmi united wSls 
havo ;amtured into contract th» bus become^ as 
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tdxil aUdAation. 

‘ Froca mtich that has been said, it ^ is sq^ 
»aTettt, that the delivery, 6r makmg overT whi<5h 
8 the main ingredient, the compktion, the e4* 
i^tial result and meaning of alienation, is by no 
neans identical with material handing over of 
my substance or thing: this may, as observed by 
Austin, be ‘ pre-appointed evidence of a tituhis*, 
md, therefore, essential in the proof of ownership, 
‘and sometiipes (for that reason) feigned to have 
taken place’. But, unless physical contact be made 
part of the technical title, it is a non-essential fact, 
not importing or necessarily indicative of jural 
tradition. (See Kant’s distinction of physical irora 
jural possession, supra pa. 66.) 

On the other hand, unreserved alienation of 
any sort of Right, imports, ex vi termini, by its 
very name, that all jural claim, facilities and 
modes of enjoyment, as held by 'the transferring 
owner, have passed to the new owner: whether 
or not therefore, the physical power to use or 
handle the subject of transfer has or not passed, 
there cannot but be an actual or a virtual giving 
over of the subject, whatever it be, vit. either 
de faeto, or symbolized, or, at the least, assum- 
ed, as a fact accomplished. 

It follows, 'that, in order to describe Or to 
understand, what is that delivery Ind giving over 
which is a componmt of oivil or jural dhehat^h, 
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further scrutiny must be made, of, what 'posses- 
sion’ is — what, the taking or acquiring, the 
maintaining, the parting with or losing, jural 
possession. 

It was a Homan maxim, and one correctly 
enunciating an important general juridical pxjncipje, 
that, ‘no one can himself vary the cause of his 
possession.’ Here is meant, the ‘just cause’ above 
described as one of the uses and meanings of 
Title. A power over, or custody of, a subject of 
property having been acquii'ed through some spe- 
cific ca!m, titulus, and means, which causa turns 
out to be, either in itself defective, as a transfer 
of and title to the particular dominium or Bight 
it had been assumed to confer, or else inadequate 
to the (perhaps dishonest) wishes and intentions 
of the holder and acquirer — in either case, neither 
of them, the victim of error nor the dissatisfied 
holder, can, singly, of his own mere motion 
and will, remedy and patch up the defect — supply 
what is wanting^ — much less alter the very cha- 
racter of the proceeding and basis upon which his 
claim and his possession, such as they are, are 
erected — from which they spring. So much is self- 
evident : thu.s — if the holder could not, originally, 
have created his own titulus or derivative Bight — 
which, in its very definition and essence, must . 
have included several concurrent wills, as well as 
acts of distinct actors — ^neither can the titulus 
which he has, be added to or changed by any 
inferior or less intricate machinery. Time (creating 
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judicial preiSllmption (—though not in every case, e. g. 
.of plain trust or of unbroken agency—) or positive 
law, may put age in place of a and 

give fruition to his wishes and liis patience r but, 
the holder himself can by no device or eagerness 
invest his holding with any new garment of Right, 
or actively give to himself another tituhis: the at- 
tempt to do so, is, assuming to personate an ab- 
sent, possibly a non-existent, seller or donor, to 
exercise another’s arbitrium; it is, representation 
by one individual of antagonist actors in a bipartite 
transaction. 

Yet was it also a rule of the old jus civile, 
that, conscious loss of physical power to eject a 
de* facto holder, even mere apprehension and 
belief of inability, by the ousted owner, and 
consequent inaction, in so far furnished a mode 
of, or substitute for, jural as well as material 
transfer of land, as to work a change in the 
character (therefore in the ground and cause) 
of possession — and this, even where the hold- 
er had obtained his holding as agent or as 
depositary. Of the less considered and more easily 
handled sort of res, now known as ^personalty,’ 
viz, what can be shifted fi;om place to place with 
the person, jural possession was, for the time, 
lost, whenever the subject was actually appropri- 
ated by another, in any way, whether stealthily 
{subreptum) or violently. 

This entire doctrine is a result and inference 
from another and more obvious one, tnz, that, every 

B 
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jural taker and possessor must have '"the animus 
l>ossidendi, i. e. intent, consciousness, sentiment, of, 
having: if he, actually or virtually, abandon or resign 
the animus, or, if the idea of its retention become 
impracticable and illusoiy — if, for instance, a 
jewel be lost or dropt into the ocean, or, a house 
be openly appropriated by a brigand force — 
the injured or loser may or not, in respect of 
the loss fi-oni wdiich he suffera, become, and on 
just grounds, a petitor or complainant, seeking 
what is his — he may, perchance, pursue the of- 
fender as for a public outrage; but in no sense 
does he himself possess or hold that by loss of 
which he is aggrieved, either directly or vicari- 
ously. In such case — i. e. wherever all power 
to use or to have is at an end — the usurper, 
even though he be a fraudulent agent or bailee, 
can scarcely be said to have varied his title : 
rather, he has renounced his title, and pro- 
claimed himself a wrong-doer; choosing the risks 
of this new character and status, one clothed 
with the chances of mere possession growing, 
through the owner’s inaction, •into proprietary 
title and Right; 

Holding as jural possessor, and its consequences, 
in contrast with a mere holding title, are curiously 
exemplified in the English Common law of real 
property. 

" By the doctrine of the feudal law, no person who 
“had an estate of less duration and extent than for 
“ lus own life or for the life of another man, was 
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*' considere^i to be a freeboldor; and none but a free- 
“ holder was considered to have the possession of 
“the land. It is true, that estates were sometimes 
“held for terms of years. In that case, the pos- 
“ session of the termor was considered to be the 
“possession of the freeholder; but still the ter- 
“ mor held the possession, though he held it for 
“ the freeholder ; and the freeholder, by trusting 
“ the termor with it, exposed himself to lose it, by 
“ the termor’s negligence o^ treachery. If the 
“termor left the possession vacant; if he permit* 
“ted himself to be disseised of it; if he under- 
“ took to alien it either by act in pais, or by 
“matter of record; if he claimed the fee; or if 
“he affirmed it to be in a stranger; — in all these 
“ciujes, the freeholder exposed himself to the loss 
“of the possession, as much as if they were his 
“ own Slots. Thus the tennor held the possession, 
“but he was said to hold it nomine alieno, in 
“contradistinction to the freeholder himself, who 
“ was said to hold it nomine proprio. Hence 
“ Brittom expressly defines an estate of freehold 
“ to be, the possession of the soil by the freeholder ; 
“and the author of the ‘Doctor and Student’ says, 
“that the possession of the land is called, in the 
“law of England, the frankteneuient or freehold: 
“so nearly synonymous in those days was the 
“ possession to the freehold. In this manner, the 
“possession of the termor differed from that of a 
“ mere bailiff, who had no possession. The same 
“ principles obtained with respect to the transfer of 
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“the freehold, N^thi^. 

“tJ»a» a deliveiy of. aaV it 

“called by our law-writers, Utery of seisin.; ^he 
“freehold could be transferred- by no other means. 
“ But, here a difference is to be ob^rved with 
“respect to the effect of the livery of a tennor for 
“years and tlie lively of a mere bailiff. On ac- 
“ count of the solemnity upon which the entry of 
“ the tennor into the lauds was grounded, the 
“connection between *him and the reversioner, and 
“his actually holding the possession of the land 
“ (though he held it for the freeholder), the livery 
“ of the fonuer was a transfer of the possession ; 
“ but the lively of the latter was absolutely witli- 
“out effect. — Long leases for years also came into 
“ use, and more settled and accurate notions were 
“ had, of tenancies by sufferance and at will. All 
“ these were considered to be in the same situation 
“ as the termor for years. Their possession was 
“ held to bo the possession .of the immediate free- 
“holder; but a.s they had, or rather held, the pos- 
“ session, and were in by the act of the freeholder 
“ in some cases, and by his privity or forbearance in 
“ all, they were considered to be in, as of the sei.sin 
“ of the fee. It sometimes happened, that persons 
“ had the po.ssession who had not the right ; sneh 
“ were tenants by disseisin, deforcement, abate- 
“ ment, or intrusion. Still, .as they had the pos.'ies- 
“sion, they might, by livery of it, transfer it to 
“another. Thus, by the old feudal law,' on the one 
“ hand, the freehold could not be transferred but 
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“the powkuuon, 'witiuiru^ t]:((»$fexjiag>: freeiMt}. 
“This transfer ef the fee was ctdled a feoi&nenh 
“No. writing was necessary for this pnrposej 
“and when charters came into use, the trans- 
“fer of the fee was supposed to be produced, 
“not by the charter, but by the livery, which 
“ it authenticated. But the raa^^rial variation, with 
“ respect to the form of transferring property 
“ by livery, was, that originally it was usual 
“ to make the feoffment on the land, before 
“ the peers of the court, who subscribed the 
“ charter of feoffment with their names ; and 
“the entry of the feoffee upon the land was 
“afterwards recorded in the lord’s court; but in 
“ progress of time, the feoffment was allowed to 


“ be good, 


though it 


were attested by strangers 


“only, and the recording of the feoffee’s entry 
“ was dispensed with. This, undoubtedly, lessened, 
“ veiy considerably, the solemnity and notoriety ot 
“ feoffments — ” 


Admitting then, the incontrovertible tenet, well 
defined (nor less ably proved and illustrated) by 
Savigny, that, ‘Physical power is tlie factum whicli 
must exist in every acquisition of possession — 
we have to abstract from the essential idea ot 
that power, and therefore from the idea of posses- 
sion, all notion of corporeal contact : yet, with that 
power must be combined the intent and the 
consciousness which together are animus possi- 



} siorr iiro sitiks ouimcT) fOMann»i;o.f Miwntm, urn ov pMoai. 

dentil, in order to generate the eonditiwa of , things 
signified by ‘ possession.’ 

The result may be dogmatically stated — ^posses- 
sion, as a jural fact, is; ‘ the power, with (plus) 
the sentiment, of having’ — and this, whether the 
application be to a thing tangible and visible, or 
to enjoyment of a jural faculty or Right. I say, 
enjoyment, to avoid probable confusion, , in this 
class of res, of po^ession or having, with claim 
and title to have. Jural i. e. rightful claim, 
is one thing; jural, rightful, or actual having, 
is another — the two united are plenary, rightful 
posses.sion. 

The ]>articular terra ‘possession’ seems scarcely 
applicable, in its usual and conventional sense 
(whether scientific or colloquial), to what is 
occasional merely, or, in its entirety, intangible, to 
what can be taken — sensibly or consciously had — 
only by fruition, by active exercise and use; e. ff. 
a Right of way, to pluck fruit. To this class 
may be specially applied the dogma of Kant ; 
— “every object whatever, exterior to my will, in 
“just so far as it is in my power, may be ac- 
“ counted mine, juridically, without being in my 
“ possession.” 

The name ‘ possessor’ is incorrectly given, as a 
jural description, to one whose claim and Right 
is but to detain; as, if one have a bare pledge or 
a deposit; The apparent possession is vicarious", 
and in a special manner; the origin, cause, and 
meaning of the interest or relation ^ created (which 
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is not ^^ly' 6ubslitutive> like that of the feu- 
dal tenuOT) alike- negative all idea of any self- 
asserting, proprietary " effort or condition in him 
who de facto holds ; another, the owner, is 
still poasessor, in spite of his mode of dealing 
with — of the use he has made of and put to — 
his delegation of, that power and physical facul- 
ty which is an incident or part of his posses- 
sion. 

What is the handing over, the alienation of 
possession, of title, and of the two united, I as- 
sume to be apparent from the preceding deductions 
and illustrations. 

It also follows, that, symbolical (which is, typi- 
cal and ideal) delivery, is not to be confounded 
with potential, custodial, subjecting, or even vir- 
tual delivery: .the one is a supposition, an acted 
resolve; the other a fact, a resolve carried out. 
The former is illustrated by the handing over of 
a clod of earth, in token of transfer of a tract of 
land; the latter, by handing over the key of a 
locked up ware-house, containing merchandize pur- 
chased, to the purchaser: taking the key, is actual 
assumption of custody, 

“That which I possess in my name, I can 
“possess as another’s nominee; not that I thereby 
“change the causa of possession, but I cease to 
“be possessor, and, by the service I give, I 
“ establish another’s possession : nor is it the same 
“thii^, to possess, and, as another’s nominee to 
“possess. F<pr he is the po^ssor in whose name 
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“ jiossesaion stands. TUe delegate fftijjisters to 
“auother’.s possession.” nuvt 

These dogmatical yet logical sentences of the 
Digest, explain and justify the api>arently excep- 
tional tiansfer of possession, which occurs when 
the owner parts with and wakes over his dominical 
Kight and his miiinvs possidendi, while retaining 
his physical relation with and actual power over 
the .subject possessed, even as before the transfer : 
the change is ideal and metaphysical, but strictly 
juridical and true ; the fact of representation or of 
agency being, ofcourse, admitted. 

‘ I, A. holding as jural possessor, nqw make over 
to you B. (by record, or token, or words, as may 
be,) my entire Right and interest in that which 
I liold ; henceforth holding, not of or for myself, 
but for and of you, on account &c. (whatever the 
commission or delegation may be).’^'-^ 

This doctrine or position, is perhaps rather a cru- 
cial application of proiKwitions already advanced, 
as to jK>s.session and alienation, than any thing new 
or even supplemental. 

The same reasoning and conclusions apply, w'hen 
an owner desires to clothe his agent, by and 
tlirough whom he holds, with the ownerehip: here, 
a new character has to be given to the position al- 
ready occupied by the transferee, hini to whom 
the transfer is to be made. It is the converse, or 
correlative of the former instance, viz. retention, 
by. the party transferring, of a vicarious and limited 
possessory power; so, in tliis, of tjie agent, the 



abstract Ri^ht pnly has to pass, and no pliysiqal 
change or ""mo voment need occur: the transaction Js 
XU will, not in action — rthe object and scope of the 
change is, uot^to clothe, with power, but to with- 
draw restrictions that modify and hamper the exer- 
cise of existing physical power. 

Savigny sums up the problem of vicarious acqui- 
sition, or acquisition through foreign, agency, and 
such as excludes . personal or direct act of the 
acquirer, in the question — 

How is it possible to acquire through the acts 
of another party the consciousness of physical 
^^doniiiiioii over a subject?'^ 

An obvious and, although indirect; no imperfect 
solution of the problem may be thus stated ; the 
notion and reality of such physical dominion is 
ty pi lied *or instauQed (and is therefore explained 
and illustrated) in the pursuit of, or in ability to 
jxursue a possessory remedy against a stranger 
who has dispossessed the agent : such remedy, 
representing as it does a substantive Right 
p. 42), is more than an ideal equivalent of that 
])hysical relation or power which is required in or- 
der to complete the new jural possession. 

“A man seems to have to himself fapud sej 
'' whatever he has a legal ‘remedy for ; since, that 
is had (habetur) which can be sued for.’* toian. 

There is yet another kind or phase of alienation 
to be treated of in this Section, viz, 'involuntary 
alienation.’ To all but lawyers, this term may 
. ' c 2 
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seem to include a contradiction, in ^ts negative 
element — a transfer against will. It is a transfer 
kge simply, the third category of Kant’s analysis, 
mpruy p. 190: it is the voice of the Law, the 
general will, in place of the avhitrium and desire 
implied in private traffic of rights : it is, a sanc- 
tion, to enforce or to punish, when the Law’s 
command is disobeyed, when a Right is violat- 
ed ; it is a process in execution of a judgment 
of Law. 

In some sense, prescriptive title may be consider- 
ed a result — ^Jiat — of involuntary alienation; being 
the Law’s substitute for a proprietor’s will, there- 
fore a transfer lege. But, prescription differs from 
judicial alienation in this, that, although invito 
domiaOy it is a presumption from the ^ owner’s 
comluct, a conclusion generated' by that conduct, 
a jui-al interpretation of that conduct — not an ad- 
judication of contested rights, nor a penal sen- 
tence of deprivation. As before explained (pa. 177), 
prescription is a title, not a penalty : and, although 
what constitutes prescriptive title, in each jural sys- 
tem, is a postulate, a dogma of the science of proofs 
and of procedure, that postulate is but to assist 
and define the rational presumption — a dogmatical 
assuming of Reason’s office, perhaps — and is some- 
thing less than a judicial mandate, or a sanction. 

Alienation of private riglits, when made lege, i, e. 
by (as a result of) the general and public will, 
in contradistinction to individual or private will, is, 
— either (1), an adjudication, simply, carried out 
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by, or un^r terror ; of,, the Law’s sanction^ «i’ 
in a suit to enforc€s, a contract of sale, the ju:<%e 
decrees, in his office of arbiter and guardian o|^ 
civil liberty and of good faith, that the thing, 
or the Right, be given over, as contracted for 

or (2), an indirect, accidental consequence of 

adjudication, e. g. the judge finds a debt to be 
due, or, that loss and injury has occurred, as com- 
plained, and estimates the value (money-worth) 
which the claimant is to get, from the debtor or 
the wrong doer; in order to • realise or to make 
over that value to the claimant, conversion (viz. 
sale), alienation, or else coercive custody, of property, 
by officers of the .Law, may be an inevitable mode 
of action or (d), the judge, administering cri- 

minal Law, sentences one convicted of crime to 
forfeit property to the State (either in the form of 
value or of debt, or generally all rights of a 
certain class, or all that the criminal has, or a 
specific subject of property), which, by the sen- 
tence, becomes public property. This third in- 

stance is rather extinction than alienation of pro- 
perty: it is simply infliction, as imprisonment of 
the pemon, or forced labour would be — it is im- 
mediately within the definition of civil sanctions 
(supra, p. 15). 

» Conveyance, active transfer, of a private Right, 
under the firet general category, of alienations 
without will (i. e. will of the owmer), although ef- 
fected without any apparent specific animus, as it 
is without any physical aid, of the owner, and by 



2U4 


CO.VVliKt)ATOKV^FttOM SMIXBKa. 


a public officer, is entirely in accortlcainJfe with, in- 
deed in direct support of, that owner s civil liberty 
JfStqmtf p. 3:^); he, of his own act, causes, though 
he does not effect, the alienation. Logically and 
jurally theref\)re, this alienation is not involuntary ; 
but its incidents (because of their au ilogy) are pro- 
perly classed and analysed here. 

The second instance, viz. coinpulsoiy conversion, 
compensatory transfer — is the remedial action of 
Law, and a true involuntary alienation; no pri- 
vate or particular wdll can be implie<l lanv: pro- 
prietary rights of the helpless or the dislioiust 
debtor, and of him to whom injurious loss is im- 
puted, are given over ler/v, in order to adjust, to 
rectify, the dues and the damage adjudicated. The 
Right of reniedy is thus recognised and applied. 
With respect to the title or the extent of Right 
so compulsorily alienated, it can be but a (^liange 
of position, viz. from the proprietor or seeming 
])roprietor-dei>tor, to the succossful suitor: the 
Laws action cannot in such case (any more than 
the owner himself could) vary or improve the (vn/.svf 
or title of a possessor. Finally, this judicial in- 
terference with and paramount adjustment (acting * 
as a forfeiture) of private rights, seems t<» range 
under the (hmitiiifm emimn.i {mpni, p. 71). 

(d) Take fche gra<lual progress fche .fnn — “ Tlu'rc seoins 

** to Uavo l>oeii one solemn coToiiioiiial :it linst for all .snieniu trails- 

ilclioil^<, aiul its name at Rome appears to li.ivc laieii 
“ Preeiscly tlie s.uuo forms which wcixj" in use wlioii a c,ouvc*yance 
“ of property w;.ws ehl-ctcsl seem to liave tjueu employ cil" in the 
“ making of a contract. But wc liavc not very far to move onwaivln 



before we to a period at which the notion qf ' a ^Contract 
“ ha« diMeugagod itself from the notion of a Conveyance* A double 
“ change has thus taken phce. The traiisaction with the co|;)per 
‘*awd the balance when inteudcd to have for its olftce the tiunsfer 
“of property, is known by the now and special name of Maucipa- 
“ tioii. The ancient Nexutn still designates the same ceremony, 

“ but only when it is employed for the special purpose of solemnis* 
“jng a contract. — Noxum, tUeroforo, wiiich originally signified 
“a Conveyance of property, came insensibly to denote a coiitract 
“ also, ami ultimately so constant became the association between 
“ this W(»rd and the notion of a Ooutracfc, that a spociiil term, 

“ Mancipiuiu or Mancii^atio, had to be used for the purpose of 
“designating the true nexum or transaction in which the property 
“ was really transfcrx’ed. — The old Ncxiim has now becpieathed to 
“ matiiror jurispnideiioo first of all the conception of a chain unit- 
“ ing the c<»nfcracting parties, and this has become the Obligation. 
“It has further •transmitted the notion of a ceremonial accoiupany- 
“ ing and consGcratiug the engagement, anl this ^ ceremonial has 
“been transmuted into the Stipulation.” ('Ancie/i^ Lato.) 

The Mosaic, account of Abraham’s c. 23) of a 

family b\irial- place, neither alludes to symbol nor to recor<l, bxit 
merely to wide publication of the contract of sale, and to payment 
of the price; in virtue of which the iield “stood” to the pur- 
cha.scr. 

**Aud Epliroii was dwelling iu tlie midHt of tlie sons of lb*th. And LpUron 
.inswcvoil Abraljjun, saying, Piuy, my Lool hear mo J the lan-l is 400 shekels of 
** silver— and Ahraliiini weighed to Kphron the silver which he spake in the oars of 
“ the sou> of Heth, PK) shekels of silver, current with the trader. Ami the field 
*‘«)f Ejdiron, wdiicli wa.s in Machpelali, which was before Mamre, the fieUl, and 
“the cave whicli wii< in it, and all the tree.s wdiich wore in the field, which 
“ were in all its border yoiind»ubout, stood to Abraham for a pnrciiase [* passed 
“over to Abraham for a property’ (Kale-sch)], before the ei/es of the *nite of 
“ lletJi, (tmontf iiU enterinif at the ffate of hie eitj/. And afterwards .Vhraham 
“ buried Sarah his wife in the cave of. the Held of Maehpelah— And the Held, 
“and the cave which wivs in it stoo<l [•p.a8'»e«l over’ (KaH>ch)j to Abraham for a 
“possession of a burying place from the sons of Ueth,” (Colenso) 

But the part of tlio tlcvscription which I have italicised, clearly 
show.s, that the peculiar Jewish publicity, ‘ among all entering at 
the gate’—/, e. as the commenUtor Kaii.sc.h notes, ‘in the prcBenco 
of all the citizens,’ not the mere contract, nor even the payment, 
was relied on, as the fact and the proof of transfer. See however 
Jo'coiuih^ ch. 32, V. 7 «fec. 
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(h) I iiitcrpose this caution, because I coijsaler ^he phase or 
eUige of civilization which closely assimilates clistiiiotions of Right, 
jural faculties aiul remedies, to minute or strict analysis of the 
etliioal claims of man ujwn man, to be, but a development and 
matured application of that moral intelligence which is essentially 
and necessarily human— in other woi*ds, of Ueas<n\ : it is the new 
ap[>lication, new working out of Reiu^on, which potentially exists 
(though latent) even in the most primitive, in the siivago, as in 
the advanced and polished, of mankind. Nee<l the earnest student 
of history or the traveller among undeveloped races he informed, 
that rude, unlettered, crude-minded men have shown a nice sense 
of honor, a nice feeling and appreciation of justice, goodness, 
righteous dealing ] This consideration will have to he pui-siied and 
enlarged on, in a siihsequent section ; as it bears upon the gi*owth 
and varieties of civil Law. 

(c) Butler's not*), Co. Lit. 33n6. 

(d) The treatment, in the text, of jural ims.te54fiion, does not 
accord, in terms, with distinctions and mmles often applied to 
it ; b*it the difference is unsubstantial, and ibis explanation 
(sigreeing even in terms with the views of able jurists) appeiirs 
to me intelligible, definite, and logically consistent. Sir Krskine 
Perry's traii-slation of Saviguy s treatise, uses the phrtuse ‘derivative 
possession' to denote what I have called ‘ vicarious this includes 
a part and excludes other part of the component iflea in deriva« 
tion ; that is to say, it exclude.s all notion of jui'al transfer, a.s 
of jural substitution. A pledgee crcdit*)r8 cuaitxly re[>resent.s, 
besides the owners jural posse.ssioii, also a siwcific interest and 
jural power in the creditor, and which iuUTest justifif's his com- 
pulsory representation of the debtor and of all rights' of the latter, 
including the jX}Ssessory right ; hence, in the «/<« CVi’tVc, the iTcdi tor’s 
possession or custody served to continue the prcvscriptiou (use- 
acquirement) of the non-holding debtor. 

The Roman remedy of ‘interdict* was to protect Jawfiil (/. r. 
plausible and peaceable) custody, irres|>ective of the jural irfterest 
or relation which that custody represented. 

It is not correct to say (as l>r. Stdlivan does, Lee. 31, 
in fn.)j that the English borrowo*! the distinctipn between the 
Right of possession and the Right of property from the dun CinU. 
The substantial distinction must be familiar to every system of 
proprietary rights, and was so e.specially in the early feudal re- 
lation of lord and vassal ; the latter having a x^xsse.'^.siou an*l 
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maufruct (pretarioXia: dr assured) dependent upon the lonrs c^ofmnt- 
vm. A bailiff, a' farmer, a tenafit, always, each, had a possession^ 
althougli, 111 each case, one differeiitly defined, perhaps merely 
pi^esentative, even merely natural or casual, perhaps ^uasi dominical. 

(ej Savigny argues, — ‘‘Whoever is in a condition, generally, to 
“acquire possession for another, by his own acts, is not the less 
“ competent to do so, because, uj) to that moment, he, the agent, 
“may have liad juridical possession of the subject.*^ And he in- 
stances, 1. “Whoever gives a thing as a gift, and at the same 
“time hires it, may not say any thing in terms as to the pos- 
“ session, but his intention is, that a contract of hiring should 
“ immediately ensue between hiiiiself and the donee ; it is, there- 
“fore, a necessary conseijueuce, that the donee should be pas- 
“sessor, and he himself the occupant of anotlier’s possession— 2. 

“ The same thing happens with muafructus ; whoever, therefore, 
“gives away or sells an article, and retains the umn/ructui for 
“ himself, does, .in fact, transfer the possession and the property, 
“and only proceed.^ to enjoy, like any other fructuary, the pos- 
“ session of another, 3. If a thing is pledged, but at the same 
“time the use of it is permitted to the pledger, the possession 
“[i. e. such possession as may belong to a pledgee,] of the thing 
“is thereupon acquired by the creditor. — 4. In a general partner- 
“ship, delivery of all the individual goods is looked uix>n as made, 
“ directly that the contract is completed 

Still, the transfer (or its equivalent), and the contract, are dis- 
tinct. Together, they form the ‘alienation.’ The transfer may be 
other than actual, or ostensible, or physical, t. e. where express 
contract, or usage, or the necessity of the case (as . in commer- 
cial co-partnership— and here, joint interest or proprietorship may 
be treated as an incident of status — ) justifies a substitution 
of the aniniits for the act ; in other woixls, substitutes the decla- 
ration, that possession has ptissed, for overt change — the will for 
the deed. The case is exceptional, and requires, in each instance, 
to be accounted for. It is familiar to jurists imder a somewhat 
barbarous name, comtitviim possessorium. Lindley, in a note to his 
translation of Thiba\it*s Pandektm Rechts (i, c. to the text defining 
what this mode or Eight is), says, the doctrine is wholly denied 
by several jurists, and is termed by one ‘a monstrous offspring 
of practice.’ Savigny merely insists, that a constiUUum is not to 
be presumed. 

Kiiglish commerce, the Law-Merchant, has introduced a laxity, 
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whicli not the juridical rule, but its appJicdtion. “In 

“Si-{)tlau(l fivs was iu Koiac], pr<»ptu*ty is not tvauwfeiTcHi, oitlier 
‘‘ noiainally or effectually^ witliout delivery of the c(»mmo<lity — '' 
(Hell’s Couiukentarie.s). In English Law, iiowever, the sale * 0 !’ a 
sjHvitio subject, wliere iiothiug reiuuiiLs to bo done by the seller 
before it is to be delivered, passes the property iu the subj»>t 
to the juirchasor, without <leliv(uy. In the words of Lortl AVeu- 
sleydale, (in WitU v. 2 Kxch.) “ — proptuty does not puss until 

“then* is a bargain with ivspeot to a specilic article, and every 
“thing is done which, according to the intention of the ]airtiea ti> 
“the bargain, was necessary to transfer the property in it.” Thus, 
the English fiaw tivats the iat*L or legal inference, of appropriation, 
to which purely possessory remedies are, or not, attached, itceordijig 
to ciivimistances, (and see the nicety of the inference excinplihed 
iu tlie cases Tempest v. FitzrfefM, reported 3 Harnewall 
Alderson, and v. AV//, S Barnowall il: Cresswell), as 

\irtu.d and jural transfer— iu other w'ords, as equ^vuloTit to, or as 
constructive, delivery, or, as a conveyauco of Uiglit, as may be; 
while the Scottish J^aw’ requires, that the pm'cliaser be put in 
tlie position of the seller, and that the sort of dtUiiiniou an<l 
control, whatever it be, that the latter hu<l, be made over in 
fact, nothing less. So that, the difficulty iu doubtful English casivs 
u**!t 5 dly resohes itself (the contract being assumed) into mio of 
two ipie.stions, — was there api-wopriatioiW or, wa.s there delivery 
In Scotch cases, the last (piestion alone is material. 

1’he Frencli cotle, iji terms, overleaps all logical or scientific 
distinction. The framers of that ciule, able as they wore, W’ere 
not jurists, but practical statesmen. Seeing the devices tie*!, 
bad been used to avoid the extraneous corennuiy <jf tradition, 
they btddly cut the knot by declaring ; — “ A gift duly ac- 
“ cepte<i shall be complete by the mere consent of the 
“ parties *, and the projkurty of the subject of gift shali be 
“ transferred to the donee, w'jthout uee«l of other delivery.” 

1J3.H.) Aiiil, “ Property in gwds is acquired and truns- 
“leri’cd, by succession, by gift, by testament, and by 
“the effect of obligations.” (Jrl. 711.) Ajid, speaking of 
Sale, “ It i.s wmplet© between the parties, and. pioperty is 
“ ac(|uired of right to the buyer, as resfiects the seller, as 
“soon as agreement is come to as to the thing ami the price, 
“although the thing have not yet been given over or the price 
“jmikl” (Art. 15>^3.) 
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Thus, ih6 of Agency of the 8elier-«»his ohaoge . of 

»tcU%i4, as it were^is declared to be the normal effect of every 
immediate obligation to alienate. As a French commentator 
(Marcad4) explains it, “ — by the consent alone, the obligation to 
** deliver becomes fictitionsly accomplished, and the delivery is 
“ accounted made.” 

The English oases do not go so far. A valid contract of sale of 
a specified subject, and a compliance' by the seller with all con- 
ditions on his part, entitle him to recover the, price ; because 
the purchaser has become invested with jural faculties to complete 
the transfer — it is for him to exercise them. But the French 
ilogma of assumed positive delivery is not adopted. And the very 
form and necessity of those artificial enactments (Co. Civ.)y as indeed 
of all devices to supply the element of transfer or to bridge over 
the admitted interval between a contract and its performan^, 
prove the doctrine and analysis of alienation, as explained in 
the text. Property is no doubt an ideal relation, but, by reason 
of tho substance and material entity related, it is not simply 
an abstraction. 

Nor can it be denied, that a laxity has l>een Introduced by the 
English cases which invest the vendee of goods with an indefinite 
but absolute proprietary right (Jm in re), at least, in terms, by 
force and virtue of the mere bai’gain or contract — a real or quasi- 
real Right, which is, nevertheless, irrespective of and may not 
include possessory Bight, i. e. any claim to use or to handle, to 
have ; and this, although the single and distinct purpose of the con- 
tract on the veudoo’s part be, to get that proprietary possession— more- 
over, the holding Right of the seller (when it exists, c. q, when the 
price is due and unpaid,) not being a possessory Right and yet not 
a mere lien or pledge : see thq cases, Milcfate v. Kehhle, 3 Manning 
& Grainger ; Martindale v. Smith, 1 Qu. B. ; v. Cassanet, 4 

M. <te G. ; Dodsley v. Vadey, 12 Adolphus & Ellis. 

Surely, here is a backward progress, a reverting to the con- 
fusion between obligation and transfer, contract and conveyance, 
of very primitive jurisprudence. The confusion would seem to 
have insensibly grown out of an inexact use of the term * pro- 
perty,’ via. to represent the claim of a purchaser who has not 
received the thing as bargained for : his Right is perfeci^ L e. to 
have the thing made his; but the inference of actual appropriation 
from concurrence of intentions merely, is premature and unscien- 
tific. It is presuming a comiUntum. (Yet, see per Campbell, C. 
argtmido in Schuster v. McKelUtr, 7 Ellis & Blackburn 719). 
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Tlie prinid facie incotisiatciicy in the incidents of the Boman 
emptio-vmditio (as of the Scottish contract of sale), viz. that, 
although until delivery, the seller remains propietor, yet, after 
the bargain and before delivery, the commodity is at the 
purchaser’s risk, is thus explained by Ortolan : — 

“ The seller remaining proprietor, as a consequence, if 

** there be an increase, by bearing fruit, by alluvion, from 

any caitse whatever, he it is who becomes proprietor of 

“ the fruits, of the accretions ; if the commodity deteriorate, if 
it perish, his right os proprietor is lessened by so much, 

“or is extinguished. The Law speaks not, in such case, of 

“ the Property. But what is the effect of the contract of 

“ sale ? It is, to produce obligations ; the seller is under 
“obligation to deliver and make over the commodity to the 
“ purchaser : and, if, after the sale there be fruits or accretions, 
“ certainly he is under obligation to deliver those up : if the 
“ commodity have lessened, or deteriorated without fault of 
“the owner, he shall not be then bound to make it over to 
“ the purchaser otherwise than in its diminished or deteriorated 
“ condition : should it have i>enshed without fault of his, then 
“his obligations are put an end to.” And this seems a mtional 
“ conclusion. 

The above consideratioiis of ideal, in lieu of actual aud corporeal 
transfer, are ofcourse irrespective of thase exceptional rigiits or 
privileges sometimes granted to creditor, to demand annulment 
or disregard of siu:h transfer when made, as it may be, without 
publication or notoriety (clam), because of its being a breach of 
commercial faith, and lessening, in an unfair and deceptive mwle, 
the available assets of a debtor. Such special provisions have no 
bearing upon the i>rincipleH governing the idea or the fact of jural 
posvsession. 

(/) This view or dogma certainly does not include the doctrine 
of the English Chancery, that < a vendee by contract, but who 
is compelled by the vendor’s breach of faith to sue for per- 
formance of lhat contract, is to be regarded as, not merely 
having a right in personam, but as the equitable (therefore, 
jural) owner and possessor. This is one of many maxims and 
ethical syllogisms which guide the remedial action and jurisdic- 
tion of that paramount, prescriptive imperUbmi vested in the 
Chancellor; but which do not modify nor affect the jurispru- 
dence of property. 

(g) The pig^wrU mpio of early Roman judicature, the praetorian 
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emptio donortM and mMo m poMessid?im, the later dUtractio 
hoinAru/m and pignus prcttorium^ each and all exemplify this 

coercive civil transfer of mi owner’s proprietary rights, wholly 
or partially, conditionally or absolutely. The cessio' honontm 

(parent of modem bankruptcy and insolvency laws) was in- 

troduced in mercy to the debtor. In Dalrymple’s Etaay 
towards a general history of feudal property in Great Britain 
is an interesting and instructive episode (written 1757) on the 

progress, there, of judicial alienation, which I extract. 

With regard to the involuntary, or legal udienation, which arises from 
** attachment for debt, the progress of it, natural and feudal, seems to be this. 

The notion of borrowing under a promise of paying, is in gener«d not very 
** natural among a rude people ; their conception of obligation is but weak in 
any case, and that of their obligation to fidelity is still weaker. All uncivilised 
nations are observed to be cruel and treacherous ; instead then of a promise to repay, 
** or of a written document in evidence of that promise, the borrower gives a pledge, as 
** a more solid security. Thus the old word in the English and Scotch law books, 
** tiamiumf which at l>resent we translate by the word Distress, signified anciently from 
the Saxon, piffttorts prehenaiOy the seizing or distraining of the pledge. Froni 
*' the Megiam Majestatem and Glanville, it appears, that in consequence * of prior 
" agreements betwixt the parties, this pledge, upon failure of payment, either 
“ remained with the creditor, or, on application to the judge, was sold by his 
order ; and it is not improbable, that at that time, no moveables unless so 
pledged, could be sold for debt ; nor even when pledged could they be sold, till 
“aftjpr a competent time, aud delay of pa3rment; for so it is laid down by 
** Glanville aud in the Begiam Kajestatem : and a statute of Robert I. made 
** at a time when even moveables not pledged could be sold for debt, declares, 
that even then they could not be sold for forty days after the attachment. 
“ Before these days were elapsed, they were kept rather as a security for the 
“ debt, till the debtor still delaying to pay, they were employed to extinguish it 
“ The progress • of the attachment of immoveables is the same. In the law 
'*of the books of the fiefs they could not be attached for debt; nor could 
“they be attached by tlie Saxon law; nor for several reigns after that of 
“ William the Conqueror ; nor in the time of Glanville ; on the contrary, the 
*‘onIy writs of execution at Common Law in England, were the /arias on 
“the goods aud chattels, and the levari facias to levy the debt or damages 
“on the lands and chattels: neither is there the least hint of such attachment 
“in the Scotch Begiam ilajestaiemt or the Scotch Quonivm attachiameniai 
“although in this last the method of attaching moveables for debt is most 
“exactly described, even the words of the brief, the duty of the sheriff, the 
“proof of the debt, the sale, or if no body will buy, the appraisement; yet 
“ the attachment of immoveables is not roeutioned at all. Nor at these periods 
“could the law, unless with an exception to be afterwards mentioned, b# 
“ possibly otherwise : the limit^ notions of power over property, added 
“ to the interest of the lord against briagiug in any vassal who was 
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*‘«trAugor to him, were insuperable bars to any further attachment. It 
“is true, by the Regiam 'Majeatatemt (lib. 8. cap, 6.) and Glanville, 

*' (lib. 10. oip. 8.) it appears, that land might be pledged for debt ; and 
** from the same passages, compared with cap. 3 of the first authority, and 
** cap. 6. of the other, it appears, that in consequence of bargains concerning 
such pledging of land, a practic.e had crept in, that the principal sum not 
** being paid, the laud either remained with the creditor, or on application to the 
judge was. Sold hy him. But some of those cases being iii consequence of agree- 
ments, were branches rather of- voluntary than involuntary alienation, and they 
“ belonged more to the rules of private transactions, than of public Law : and 
“ further, as no right of pledge was supported by the king’s courts without 
‘•possession; the possessor of the land pledged, seemed in this circumstantiato 
“ state to have ac(iuired a connection with, and power over it, which facilitated 
“ the notion of his retaining it, although the attachment of land by other cre- 
“ ditors in general, who were not already in possession, was, it is certain, utterly 

“ unknown. 1 say by other creditors in general ; for though in the reign of 

“ Henry III. we soon after find, that the king, and the surety for tlie king’s 
“ debtor purging iiis debt to the king, could enter upon the land for 
“ the debt, ami keep it till the debt w^as paid, yet tlqs was a preference 

“ special to the king ; and as the surety had paid off the debt to the king, he 

“seemed to come in his place, and to have a right to enjoy his privileges. 
“ But as the voluiitary alienation of land viras first freely introduced among 
“ trading people in boroughs, so the involuntary alienation of it was first 

“ freely introduced among tlie same people in the same places. Thus in 

“Scotland, in the laws of the boroughs, which were composed in the reign of 
“ David 1. the method of attaching and selling land for debt, is completely laid 
“ down. By those laws, the creditor might enter upon the lauds of his 

“ debtor, and after certain delays sell them : the only restraint this attach- 

“ meat admitted, wjis a riglit of redemption ^ven to the relations of tho 
“ debtor ; a right derived from the most ancient Law, and at that time 
“ not totally eradicated oven in boroughs. This attachment thus taking 

“its rise on the laws of the boroughs, and among trading men, was 
“ afterwards extended to all the subjects indiscriminately ; so that by a 

“statute in the reign of Alexander II. upon application of the creditor, 

“it became the duty of the sheriff to advertise the debtor to sell 

“his land iu fifteen days, which if the debtor did not do, the sheriff was 
“impowered to soli it himself. — In the same manner it was, that the statute 
** de mercatorihuSi introduced the benefit of statute-merchant first iu England 
“in the thirteenth year of Edward I. By that statute, which was transplanted 
“afterwards likewise into Scotland, the merchant creditor was allowed, upon 
“failt»re of payment, to take possession of the whole of his debtor’s land, 
“till he was paid off his debt: iu that land too he was infeofed by the 

“ Law ; and upon the same plan of attachment with this statute-merchant, 
“the statute-staple was, two reigns after, invented. It is true, that the same 
“year in which the statute-merchant wjis introduced, execution upon jndge- 
“ ments, and common recognizances, by tho writ of elegitt which was common 



2ia 


“to all the subjects, was likewise introduced. But the difference of execution 
“ giveu upon this writ, and that given upon the statute-merchant, proves a 
“very wide difference in the attachment allowed among merchants, and that 
“allowed among the other subjects. The security by statute-merchant, gave 
“ possession of the whole of the land to the creditor; but the writ of eUgit 

“gave him possession of no more than a half: originally men could 

" not alienate at all, afterwards . they were allowed to alienate, but not 

“ beyond half of the feud : now, this principle, or rather rule, was 

“ strong at the time tho writ of elegit was invented, .'sud the statute 
“ Quia JEmptorea had not yet been introduced ; therefore wliatever ' stretches 
“ might be found necessary from the circunistances of merchandise! yet with 
“ rogiird to the kingdom in general, a small deviaton only was made from 

“ the Common Law, -and the elegit was permitted to affect no more by the 
“operation of Law, than a man was supposed capable of alienating by his 

“own deed. As tlie feudal law relaxed of its severity, and the <^mmerce 

'*‘of land grew more into use, the attachment of land by statute-merchant, 
“and statute-staple, was allowed to all the subjects in general. The statute- 
“ merchant became lu-st by practice, and afterwards by a statute of Henry 

“VIll. one of the common assurances of the kingdom; and though the 
“same statute of Henry VIII conhned the benefit of the statute-staple 

“ within its ancient bounds, so as to operate only for behoof of the mer- 

“ chants of the staple, and only for debts on the sale of merchandize 

“brought to the staple; yet it framed a new sort of security, which all 

“the subjects might use. This security is known by the name of a recog- 

“nizance on 23 Henry VIH. cap. 0. and in it the same process, execution, 

“and advantage, in every respect, takes place, as in the statute-staple. But 

“in later times, when laud came to be absolutely in commerce, this attach- 
“ roeut was thought insutlicient ; and therefore the act of the 13th of queen 
Klizabeth, and the subsequent acts concerning bankrupts, established a 
“complete attachment of such lands as belonged to the persons specified in 
“ those acts : instead of a half, those statutes laid the whole of the land 

“open to the creditor, and instead of a possession, which was all he had 
“by the elegit ^ or statute-merchant, or statute-staple, they gave him the 
“means of procuring a sale of the whole for the payment of his debt.” 




SUPPIjEMENT. 

« 

In anticipation of the second part of this work, these 
general notes and suggestions are added, as a help to 
students. 

Civil rights, as described in Section V. range under 
three heads or classes; 

1. Inherent personal attributes : in regard to which 
civil Law rather recognises than establishes rights; 6. g. 
Right to life, to self-respect, to good faith. 

2. Civil relations, or adherent personal attributes^ 
i. e. of status; these are various in kind and in origin; 
as, claims of paternity, of office or of rank. 

3. External acquisitions, being claims to have or to 
enjoy things, services, benefits; e. g. land or fruits of 
land, men’s labour. 

The third class is divisible into; 1. such acquisitions or 
claims as consist in some definite relation to things ; as, 
property in or out of land or other substance ‘whatsoever, 
and are therefore rights of universal exclusion; or, 2. such 
as are claims against some determinate person ; 
e. g. rights under a contract, or other Right (i. e, remedy) 
against some person, as, for infringement of any Right 
ranging under either of the clas.ses 1. 2. 

The subdivision No. 1 of ‘external acquisitions’ is equiva- 
lent to A^ustin’s jua in rem, usually rendered, Right over or 
in a thing ( — a more correct translation would seem to be, 
Right towards or with reference to a thing — ), denoting, 
says Austin, “the compass and not the subject of the 
“Right.” His original English definitions cover and dis- 
tinguish phases of Right, viz. 

“Real rights may be defined in the following manner: 
“Rights residing in persons, and availing against other per- 
“sons generally.” and, 



216 


^^The following definitions will apply to personal rights: 
“ Rights residing in persons and availing exclusively against 
“persons specifically determinate: or, Rights residing in 
“ persons and answering to duties which are incumbent 
“exclusively on persons specifically determinate.” 

Austin adds, 

“ As every imaginable right belongs to one of these 
“classes [pis in rem and pis in or else is 

“compounded of rights belonging to each* of these classes, 
“it is manifest that a full exposition of this all-pervading 
“distinction were nearly equivalent to a full exposition of 
“ the entire science of Law.” 

A specialty attends one mode of status-rights, in the 
several kinds of power, of control over the will, the li- 
berty, the arbitnuin of the subject-person, wliether child, 
ward Or servant, which distinguishes it from other claims 
in personam. Such status-relations entitle to the exercise 
of a class or series or repetition of claims upon deter- 
minate persons, as distinguished from particular claims 
having separate authorizations. In viewing, classing or 
accounting for the former, we regard the personal specialty 
or position of the claim-holder: in the latter, we regard 
the claim or the act conferring authority. 

The former Right, although met by a correlative obliga- 
tion in a person or persons determinate e, . y. the ward, 
clearly does not belong to the same category or class 
as rights represented by persons merely, i. e. vincula 
(bonds), dues, whether contractual or the result of injury. 
These reflect nothing adherent to the Right-holder’s person ; 
they issue, entire, from acts, from the person, of the Right- 
bound. Austin, however, treated status-iights as having 
a double aspect, 1. in perso'nam as regards the person 
who is the object of the Right (e. g. the ward), 2. as 
general or negative, and binding all persons, not any 
determinate person, and therefore, in this aspect, as 
strictly personal rights. Kant classes as mixed or per- 
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sonal-real rights, the parental and the dominica! ; a view 
substantially adopted by Austin, in his explanation of ‘ rights 
hi rem over persons.* 

It may be said ; childhood, wardship and service are, 
severally, terms indicative of a subjection and rule, more 
analogous to political domination than to proprietary ; 
but distinct from both the one and the other. The first, 
viz. ‘filial subjection,* is, in origin, a purely natural ordinance: 
the hist, viz. ‘obligation to serve,* is simply, either con- 
tractual or punitive ; meaning by ‘ punitive* all grada- 
tions of involuntary and* unrequited or compelled ser- 

vitude. The ordinary relation of ‘master and servant’ 
has its beginning, its continuance and its force in con- 
tract ; but, while the relation lasts, any interference 
(as explained) with the servant that can in any way 

trespass upon what he is under obligation to render to 
his master, whether it be an interference with the 
servant’s ability or with the servant’s will to give his 
contracted services, is, or may be a wrong in a double 
sense, viz. an injury to the servant personally and 
directly, also an injury to the master’s position, to the 
master’s property and existing Eight in the presumed 
benefit of services which are thus placed out of his 

reach, or diminished in value, by the wrong-doer. 
So, on the other hand, any illegal interference (e. g. 

defamation of the servant) which deprives the servant 
of his correlative advantages in the mutuality of con- 
tractual status, is a wrong 'to the servant. And a case 
may be supposed where a reciprocal injury to the status- 
Eiglit of each is the result of one wrongful act, e. g. the 
master is induced by some maliciously false report to 
dispense with the service, or (a case more strictly in point) 
to change its character prejudicially to the interests of both. 

Austin objects to Kant’s distinctive name, personal- 
real (calling it, an innovation upon the established lan- 
guage of the science,) as unnecessary, since this is, Austin 

£ 2 
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affirms, bitl the same tind of Eight as Ho ot in a thing/ 

But, the objection seems hypercritical. A capital obstacle 
in >study of jural science (so Austin himself has emph- 
atically acknowledged) is, the absence of any established 
language. And we are warned in the Digest, Hhere is a 
risk in every civil-law definition — (jAvoLBuue). For risk, 
may be read, doubt, uncertainty. Eights and distinctions 
of rights are variously defined. So indeed must it be 
W'itli all abstract moral reasoning: no original thinker im- 
plicitly adopts or falls in with the terminology of any 
pi'edecessor — a rule, of which Austin is a distinguished 
example. 

There is, undoubtedly, ground for Austin’s conclu- 
sion — “ To fix the notion of status* with perfect exact- 
‘'ness, seems to be impossible/* 

The compensatory or remedial Eight (pa. 42) is always 
in virtually if not in terms; for, it necessarily 

aftects and aims at a particular invader of a Eight, which Eight 
must operate restrictively, either upon some determinate 
person, or upon all without exception. Of the latter sort, 
immunity from bodily hurt; of the former, a Eight of 
usufruct, are instances. Judgments or adjudications affirm- 
ing or establishing rights, of-course vary in description, as 
the rights themselves do, viz. in re, in 'personam, dec.: 
but the judicial act commonly includes some order enti- 
tling to a new specific acquisition or claim. Every thing 
given by a judgment to the* complainant, is a new, re- 
medial, established Eight, in substitution — perhaps, but so- 
lemn, authoritative renewal — of the Eight which was the 
cause and subject of the litigation: e. g, an order, that a 
contract be specifically performed — that an instrument to 
convey or assure property be executed — ^that a like instru- 
ment, or a written obligation, be cancelled or delivered up 
— that a nuisance be abated — ^that a sum of money be 
paid — that possession of any res, as land, be given or 
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restored (eitlier as an. order to or upon the person merely, 
or directly by forcible interference i. e. by legal procsess) — 
that a certain Right be not exercised during a definite time 
or under a certain contingency — &c. 

The word ‘obligation* has several jural meanings. It has 
been already used as the general correlative of Right: it 
has however distinctively a three-fold sense ; viz. 1. the 
tie of contract; 2. the result of infraction of a Riglit, 
e. g. injurious damage to property; or, 3. a mode of action 
or of abstinence specially commanded by a law; as, to 
pay a tax; not to grow tobacco. 

The obligation ‘by law,* as a class, includes all jural 
duties, obligations, requirements, other than those advisedly 
self-imposed, i. e. framed by the will of the obliged in 
concert with some particular fellow-will. 

It therefore includes, among others, all duties that result 
from acts entailing involuntary obligation, viz. wrongs. 
Some of this wide class (by law) are not specifically defined, 
indeed are scarcely capable of exhaustive description. 

The facts that originate, or lead to remedy upon 
contract, i. e, residting from contract-obligations, are, the 
incidents of each species of contract as well as the inci- 
dents of (viz. what constitutes) every possible breach: they 
are, necessarily, numerous (perhaps innumerable), elastic, 
and varying with the ever-changing, multiform necessities 
and desires of men. 

Contract is a voluntary variation of the civil boundary 
of each man’s liberty (pa. 33), Obligation from delict or 
wrong is a penal and compensatory variation of the same 
boundary, viz. sanctioned extension of the line limiting A’s 
range of civil action, into and across the correlative line 
or boundary-limit of B. Pursuing the metaphor, civil obli- 
gations are identical with the entire boundary that limits 
each one’s range. The contract-obligation and the delict- 
obligation vary in their formation or immediate origin, not 
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in operation; for each is the voice of Law: in each case 
the obligatory tie and fact is, specifically, that the State 
lias said, ita jus esto, which may be explained and para- 
phrased — so the Law commands. 

Roman and other jurists have treated of j'wasi-con tract 
and of quasl-delici ; and, in Englisli Law is a head of 
‘implied* contract and ‘implied’ covenants. I venture to 
think each of these sub-divisions superfluous, even if scienti- 
fically admissible. For instance : Law declares, that 
one who, of liis own accord and without authority, assumes 
to represent another in his social status and responsibi- 
lities, e. g. as a triider or artificer, or, to act as though 
he held (when not holding) a commission or delegation 
— is vested with proportionate liability, that he incurs, 
by so volunteering, a risk of damage to himself, however 
well-meant or disinterested or morally justifiable his of- 
ficiousness. Here is a ^?/«ai-contract. Now, as regards the 
person on account of whom the acts of interference arc 
performed, wo find no definite station within the broad 
jural domain of ‘contract and wrong’ specially appropriate 
to this class of proceeding; unless, indeed, on the one 
hand, the beneficial effect of the assumed status be held 
juridically tantamount to assent of the person represented 
— and, on the other, failure or prejudice in result, be 
held to determine, ex post factOy the wrongful character of 
that assumption. But this, obviously, can not be admit- 
ted. Subsequent assent may well bo logically retracted, so 
as to legalise (or waive complaint for) a prior equivocal 
act. When no such assent is given, the interference, if not 
a punishable offence, is either an immaterial injury, i, e. 
an act infringing Law, but innocuous {sim damno) — or, 
it generates a delict-obligation, an actionable wrong, 
within the definition lately promulgated by the highest 
authority, viz, — ‘something which prejudicially affects plain- 
tiff in some legal right.’ (Rogers v. Dutt, 6 Moore’s Pr. 
Council Indian cases) 
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The implied undertaking {msmipdt) or contract, in 
lish I^aw, is simply evidence of a conventual obligation, or, 
at the most, a jural postulate, a conclusive presumption 
proving the vinculum or legal tie : e. g, I send to a 
baker for a loaf of bread — surely, the public char-acter 
of the baker’s calling, and my requiring the loaf, are 
facts significant of a purchase — in other words, those facts 
are evidence, and, unexplained, lead inevitably to the 
conclusion of an ostensible offer, on my part, to pay for 
the loaf — in English-law technical phrase .they 'raise an 
assumpsit* 

Neither is mental intention, nor is the holding out a 
resolve (as an inducement for reciprocity or trust) to be 
sliewn by word^ (whether written or spoken) alone ; there 
are, to the eye of common-sense, many other tokens of 
either fact. 

Again, if an instrument of transfer simply testify, 
that a seller, for a certain price, 'grants’ to the purchaser 
tlie thing sold, but does not contain any words of contract 
or any express provision beyond the mere fact of pur- 
chase and sale ; nevertheless, if it turn out, that the seller 
has no Right (although he believed himself entitled) to 
tlie subject of sale, and the purchaser be, in consequence, 
ousted or turned out of the enjoyment upon which he 
had entered and which he supposed he had bought, then, 
under English Common Law, the disappointed purchaser 
might complain of breach of the 'implied covenant’ con- 
tained, wrapt up in the word ^f transfer, ‘grant,’ viz, the 
implied covenant or undertaking that he, the seller, had 
the power and title to do what he then assumed to do: if 
iie had not, although raay-bo self-deceived, he cannot escape 
from his contract ; for, ex vi termini (by the very 
import of the term) alienation supposes and includes 
contract, as shewn in Section IX. 

Quasi-contr&cty Austin describes as denoting — “any inci- 
“dent by which one party obtains an advantage he ought 
“ not to retain, because the retention would damage 
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“another; or by reason of which, he ought to indemnify 
"the other. The prominent idea in tract seems 

"to be, an undue advantage which would be acquired by 
"the obligor, if he were not compelled to ^ relinquish it or 
"to indemnify” And see ‘Ancient Law’ pa. 343. 

Every fault or offence is a breach of obligation. It is 
either, a violation of a civil Right, or, an act which vio- 
lates or endangers public order, public decency, the well- 
being and peace of the State: it may be both at once, 
as, killing or personal injury to a magistrate or State-officer: 
it may affect the whole community in another sense, as, 
breach of a contract to supply the army with clothes. 

With regard to the division of offences .into culpa and 
dolus: as inexcusable negligence is culpa; so, a great culpa 
has been deemed jurally equivalent to dolus. This was 
Roman doctrine, and indicates intermediate degrees or stages 
of wrong; viz. 1. between what is civilly imputable as an 
atljustinent of loss, not being any breach of moral Law — 
and culpa, a fault; 2. between an injurious, culpable act, 
immoral perhaps as evincing general rashness or careless- 
ness, but not a result of vicious will in the particular in- 
stance — and dolus, designed wrong. 

Self-preservation, self-protection, mutual protection, are 
natural Rights; as, revenge, retaliation for wrong, are natural 
and universal propensities. The State, in absorbing all right- 
ful power to punish and to protect, overrules, disallows 
and supersedes those rights and those propensities (at all 
events, in ordinary exercise and occurrence), analysing their 
origin, their motive, their necessity — thus substituting Order 
and Reason for Disorder and Passion. In this view, and 
as a civil legal substitute for wild instinctive vengeance, 
penal laws are closely allied to the philosophy of moral 
action, and depend upon moral definitions and distinctions. 


Mr. Senior, in his biography of the French advocate, Ber- 
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ryer, notes tlxe terrible elasticity of national morals that 
may consist even with advanced civilization (as far as 
this is evinced by refined manners, and learning,) viz, aa 
instanced in the dislocation of social bonds wrought by 
the political revolution of France at the*close of the 18th 
century. He says — “Mens. Berryer’s narratives of his con- 
“ tests on questions depending on marriage, divorce, and 
“legitimacy, are interesting. They describe a community 
“unsupported by religion, delicacy, or morality — in which 
“virtues had so often been declared to be criminal, and 
“crimes to be virtuous, that public opinion bail been des- 
“ troyed, and with it, conscience and even the self-respect of 
“ individuals/’ 

That portion of the manners of a nation which, although 
tlioy go, with the rest, to fashion ' its individuality, do not 
pass into Law, form a conventional code, -having conven- 
tional sanctions depending upon the ‘ reflex sentiments.* 
With a vain or sensitive people, such by-laws of the social 
system have paramount sway. Sterne’s apostrophe, “Hail, ye 
“ small SAveet courtesies of life !** alluded to no part of the 
universal code, recognized by all, but to those lighter yet 
important virtues characteristically designated by the Pari- 
sian les f elites morales. Honour, gallantry, modes of dress, 
of address, of taking food, a polite demeanour — here is the 
area of the minor moralities or modes, Avhich vary even 
beyond the variations of civil Law, and the infraction of 
Avhich are mala irrohihitay frequently entailing severe, if 
not cniel, resentment and retribution. Such rules are some- 
times found (illogically and unreasonably) translated into 
civil Law, e, g, where mere cast-distinctions, ritual formali- 
ties, fanciful or speculative notions in things indifferent, 
are civilly enforced, as with the Hindus and other ancient 
peoples. See Mr. Grote’s exposition of nomos; ‘Plato,* 
vol. 1, p. 249 &c. 
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On a mere improssional view, formal enactment seems 
scarcely indispensable for criminal any more than for civil 
rules of municipal Law. Oommon (or judicially-promul- 
gated) Law frequently includes both cla^ises; official legis- 
lation, as to both, substantially, recognises or amends rather 
tlian creates rules. A Jeffreys can enlarge a penal code l»y 
construction ; as the resources of a Mansfield find new aids 
to commerce in the yet unfathomed deptlis of contract-law. 

Nevertheless, it may be adopted as a principle of modern 
jurisprudence, that the application of punishment, in other 
words, the criminal Law, does not admit of enlargements 
or novelty by construction or analogy. Direct and literal 
command, the voice of Power, is here needed : there is no 
necessity, no excuse for elasticity, for equitable extension of 
the laws of crime. Social arrangements, from their indefi- 
nite variety and complication, do furnish a reason and a 
demand for elSisticity in rules and modes of intercourse : 
punishment, penal sanction, is something else — it is not in- 
flicted to satisfy any individual or any section of the commu- 
nity, but to vindicate the principle and the existence of order, 
every infraction of .which (at least in theory, constitutionally) 
concerns all, in equal degree. Hence, the origin or formal 
approval, the precise demarcation, the promulgating of this 
all important class of civil laws, consistently and wisely rests 
with the proper legislative function. Popular opinion or 
customary observance cannot, with an advanced community, 
originate or gradually introduce an unpromulgated crime. 

“Crimes” writes Mr. Stephen “are actions punished by 
“the Law:” and he instances the English statute 34 
Hen. viii, which prohibited reading of the New Testa- 
ment to all save a privileged class, as showing the arbitrary 
character of the definition of crimes in any system — that 
it is the mere creature of sovereign will, of legislative power. 

The editor of the 5th edition of Hawkins* ‘Pleas of the 
Crown* (published 1777) thus notices the encrease of Eng- 
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lish penal enactments during the preceding sixty years: — 
** The encrease of commerce, opulence, and luxury, since that 
‘‘period, has intro<luced a variety of temptations to fraud 
“and rapine, which the legislature has been forced to repel, 
“ by a multiplicity of occasional statutes creating new of* 
“fences and inflicting additional punishments.” 

In ooe sense, every sanction, although the sequel of a civil 
remedy merely, is penal and criminal; inasmuch as it threat- 
ens and indicates suffering for disobedience. But, in such 
case, an appeal is made to the sense of compensating justice 
in the mind of tlie wrong-doer; terms are offered to him; 
Law but demands his co-operation to repair a fellow citizen's 
loss, adjudged to have resulted from his error, his ignor- 
ance, his carelessness or his wrong-headedness ; if he sliglit 
the Law's demand, he necessitates a resort to coercive and 
retributive action, ultimately — a very different affair from 
the direct retribution following an act in contravention of 
a mandate of criminal law. 

Dr. Whcwell, with his wonted philosophical accuracy, 
distinguishes between the fact and the idea of rules of 
conduct; applying the former to existing systems of human 
Law, the latter to the universal principle, to be dis- 
cerned by Keason, which is, therefore, the real standard of 
‘right and wrong' — the veritable nonws of Plato's Socrates. 
The ‘positive laws’ of Austin's school are the ‘fact’ of each 
defined, contrived system, whatever that be, and whatever its 
relation to the real standard. ^ If, with Paley and Bentham 
and Austin, we make ‘ utility* a key-note, a criterion where- 
by to adjust the harmony of any regulated system — to test 
what is, by what ought to be; still, that utility and its 
standard are, an idea, an opinion — at the least, a reasoned 
— and easily distinguishable from the positive facts of 
a national code or law-scheme, evolved, generated, and nur- 
tured, as such must be, by the accidents of each nation’s 
history. 
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Eiiuity, as a juridical term, I consider to denote, the differ^ 
ence (ovei'plus or balance) between each people’s promulgated 
national Law or civil scheme of conduct — and the collective 
moral sense or conscience of the same people. English 
Etpiity was originally an appeal to the royal conscience 
from the rules administered by the Courts, to supplement 
their shortcomings, to modify their rigour and severity. 
Tikis delicate aud difficult function of the Executive 
liapponing to be delegated to members of the Roman 
hierarchy, accounts for much of its character, both 
in substance and form. Equity is, the national morality, as 
uiKlerstood and interpreted by the administrator for the 
time being, formalized and adapted to the exigency pre- 
sented. 

The simplest and most direct mode of arriving at a con- 
ception of inter-national Law is; to realise and complete in 
one’s mind the idea of mankind without civil Law, i. e. in a 
(supposed) primary stage or condition, not having any special 
or artificially organised rules of government or of conduct. 
Yet, in such a state of things, mankind can not be counted law- 
less: no man with reference to any otlier man is free from 
obligation, if and when the two are any way brought into 
contact, in action, in interest, in affairs of life; whenever 
their interests or wishes clash. For every such case, there 
undoubtedly is a law, self-existent, and discoverable. We 
cannot imagine any mode of collecting or grouping families 
of men, however unfettered by civil rules, however various, 
however strange to each other, which, reflection upon and 
observation of the condition of material as of moral na- 
ture, do not at once convince us, involves some mutual link, 
of sympatliy, of needs, of possible society and its conse- 
quent obligations. If so, is not this a Law of nations? For, 
the original, the self-existent Law, binding the entirety, 
is obviously not repealed or abrogated by the circumstance 
(whether accidental or necessary), that, some of the groups 
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or families* l^ve coalesced under new or artificial bonds. 
The original link remains; having, in addition, some re- 
ference to and bearing upon the subordinate civil forma- 
tion. Tlie civil structure does not supersede or vary the 
fundamental necessity, viz. that Man is linked to Man, 
more than jiotontially, as a universal and natural truth. 

Austin seems indignantly to repudiate the notion of 
growth of Law from popular liabit or from opinion; 
condemning tlic several Roman definitions of (what may 
be called) inevitable Law: viz. a jus which Nature has 
ordained among all men; a jm established by habits; a 
jtf.s raised and contrived by the learned. 

To reject all historical and philosophical bases or 
building up ,of human coercive rules, and to substitute 
the naked authoritative command as an arbitrary, self-ex- 
istent cause of Law, is one thing — to insist that tlie 
in«my acci<lental, moral, and political elements or motive- 
powers wliieli go to produce Law, arc not separately or 
colh'ctivelv, cognizable as Law, until promulgated or re- 
cognised ])y those political organs (h‘gislativo or judicial) 
whose fiat of recognition announces and inaugurates birth of 
Law, is another. The former sentiment or dogma annihilates, 
it is submitted, all science of jurisprudence or of Law, — 
at any rate, reduces wliat should be a science, substantively, 
to a mere dialectic formulary and terminology: the latter 
proposition, howujver, is a fundamental truth, and rightly 
distinguishes the result, the consequence, from the 2)roccss 
of formation. This view it ,is, which underlies, which ac- 
coniits for, tlie seeming (the really superficial) antagonism 
between Austin and Savigny. 

Austin liiiiiself tlius describes certain modes of unwritten 
Lrnv ; i^iz. 

“Owing their existence, as positive Law, to sovereign or 
“inferior judges, although they are shajied by the jndi- 
“cial legislators on customs current in the community or 
“ on opinions of private jurisconsults.” 
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He also admits, — “Much of the positive iaw obtaining 
“in any community, is custom turned into LaAV by the 
“ adjection of the legal sanction’* — and elsewliere, “ Certain 
“ laws are so obviously suggested by utility, that a per- 
“ son of small experience (if not affected with insanity) 
“ would naturally surmise their existence.” And, when de- 
fining ‘ privileges’ — “ They are mere anomalies : exorbi- 
“ taut or irregular commands proceeding from the 
“ lature ; or, what in effect is exactly the same thing, 
“ eccentric customs tacitly sanctioned by the legislature.” 

Dr. Maine treats customary formation of Law as tlie 
secondary epoch in juridical liistoiy, viz. that succe(iding 
the purely despotic or patriarchal, in which every occa- 
sional solution of differences among the governed was the 
birth of a legislative decree or tkeniis', an ex j^ost facto 
but heaven-inspired rule of riglit : to which simple archaic 
plan, succeeded tlie customary. 

The same jurist crystallizes the conditions of mankind 
under the ^W(6^vj-instinctive operation of primitive social 
habit, into varying formiiUe of status — a negation of ‘agrcMs 
ment,’ in any sort, direct and immediate, or remote ; and 
thus concludes liis aide Ijistorical analysis — “We may say, 
“that the movement of the progressive societies has liith- 
“ erto been a movement from status to contract.” 

Holding, as I do, that any narrative of the opcu'ation of 
human wants and wills and dispositions, can but illustrate 
and apply (thus pointing the inferences of) etliical and jural 
truth; I would say — Voluntary union of wills and of human 
purposes was always, in fact, convention and agreement; 
when a civil sanction was added, it became contract, i. e. 
the civil vinculum. It is perhaps difficult to over-rate tlic 
silent and, Jis it were, instinctive influence of the origi- 
nal family-grouping upon what we may call (borrowing 
a term of geology) the world’s juridical formations. 

The archaic or primitive .social fabric is portrayed in .strong 
relief by Dr Maine, who describes its ever-living influence — 
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** older probably than the State, the Tribe, and the House, 
“ it left traces of itself on private Law long after the 
House and the Tribe had been forgotten, and long after 
consanguinity had ceased to be associated with the com- 
“ position of States. It will be found to have stamped it- 
self on all the great departments of jurisprudence, and 
“ may be detected, I think, as the true source of many 
“ of tlieir most important and most durable characteristics,” 
Connexion in blood, real or simulated ; a despotic 

father’s commands; a perpetual corporate entity; undivided 
responsibility; slavery; elastic absorption of strangers into 
tlie union — such W(‘re, severally, characteristics of the 

varied nuclei or kernels, from and around which primi- 
tive States grew or were fashioned. To those characteris- 
tic landmarks and stages of the earliest social progress, 
succeeded more mature indications, belonging to the youth 
or to the early manhood of civilization, e. rj. the themisfes 
(despotic judicial awards), customs, codified texts, and, 
above and before all, contract or compact, i, e. deliberates, 
systematic joining of individual wills ; for — “ The necessity 
“ of depending upon assurances made by other men, gives 
birth to a Right in the person to whom the assurances 
“ are made — ” (witewell): and the necessity must always 
have existed, that is, as soon as two independent wills 
existed. The earliest compacts may be compared to 
mastication of food by a child, followed, as it must be, 
by the elaborate se<picncos effecting conversion of that 
food into blood ; and (completing the analogy) the con- 
tracts of an advaTiced civilization may be compared to 
tlie same physical operation b}^ the matiiro jaws of the 
conscious man of science. Are not the two operations, 
with their consecpiences, essentially identical ? 

That mankind are one, in race and origin, is (although not 
universally received,) an ably worked result of learned inves- 
tigation — a synthetical deduction from established results. 
From the physical and moral wants, from the congenital 
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(or, at least, natural) differences of the first Iniman progeny, 
and from the changes wrought by migrations, we may 

obtain a sufficient approximation to what the early jural 
steps of mankind really were, to serve as a starting 
point for research into what is reliable in history. Yet 
we must proceed warily. Hermann, speaking of the 
Trojan war, the tlieme and scene of the Iliad, says : — 

“ Although not a few of its earlier traditions may be 

“ founded on fact, and contain traces of real transactions, 
these are so interwoven with myths and enveloped in 

“allegory, tliat the most penetrating genius is incompetent 
“ to restore them to a complete and connected historical 
“ whole. This remark is still more applicable to the do- 
“ mestic history of a people. There can be none, till a 
“ nation has by its own spontaneous energy attained that 
“individuality, in which by displaying peculiarities of 
“ cliaracter, it becomes distinct from all others. In the 

“ case of the Greeks, this national character was develop- 
“ ed through a course of violent commotion, revolution, 
“ and migration, closing with the invasion of the Hera- 
“ clidae and its consecpieuces.” 

Perhaps no safer authority or instance could he given 
than this extract, in order to exhibit, generally, the extent to 
which archaic research, in the field or mine of liisfcory, can 
furnisli the facts, the actual proceedings of the earliest 
fitiaigglcs in politico-social order. We arc thus compelled 
to reason, for the most part, from results. We garner 
the facts of juridical science, by which to illu.stratc, to 
test, to trace that internal frame-work of axioms, tliat 
circulating original principle, which must be the life and 
support of the structure, — i. e. of jurisprudence. 

Austin, in his 'Notes on codification’ lays down: — “The 
“ historical school of jurisprudence, so far as they are 
“ right, concur with every body. Their peculiar views of 
“ the value of liistory, exclusive of pliilosophy, are wrong. — 

“ Law (as it ought to be) is not dcducible from principles 
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“knovvable d 'priori^ but from principles which must be 
“ obtained (through induction) from experience. No ex- 
“ porionce of actual institutions, independently of the 
“ principles which are obtained by experience of Human 

Nature can be of any value.” 

Such views seem scarcely reconcilcable with the same 
acute reason er’s denunciation of “ the fustian which is styled 
“the Law of Nature!” 

Kant, with logical correctness, distinguishes the giver of 
tlie ‘ coininand * i. e, the legislator who imposes the civil 
obligation, from the author or source of the "law* (which 
the legislator may or may not be,) to whicli that obligation 
is attached, and which the command enforces. 

Austin divkhnl the jus f/entinm of the Pandects into 
three parts : 1, a ^conceit^ and ‘absurdity’ of Ulpian 

alone — the mere fancy of that jurisconsult’s brain: 2. a 
j'lis naUirale answering to modern ideas of a Natural Law, 
“ imported into the Roman Law from hypotheses of 
“ Greek pliilosojdiers concerning the rationale of Law and 
“morals, by the jurists Avho arc styled ‘classical,* — of 
“ excerpts from whose writings, the Pandects are princij)ally 
“ composed 3. a body of subsidiary Law which the 
proitor tlius produced, viz. — “Perpetually en- 

“ gaged in judging between foreigners and citizens of 

Rome, and between foreigners of different dependent 
“ States, these magistrates ^vere led to compare the several 
“ systems of Law which obtainc<l in the several commu- 
“ nities composing the Roman empire. And, comparing 
“ tlie several systems obtaining in those several commu- 
“ nities, they naturally extracted from those several 
“ systems, a system of a lil>eral character ; free from the 
“ narrow peculiarities of each particular system, and meeting 
“the common necessities of the entire Roman world.” 

It is certainly questionable, whether the accidental con- 
vergence or co-administration of several particular systems, 
i. e. of several peculiarities, must produce any better or 
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more liberal system. It may be here noted, that Romulus 
and Ids companions had certainly a choice of civilisations 
to copy from : and, as they brought their religion, so they 
could not but import or reflect much from the jural 
schemes of an advanced people, viz. Etruria ; impressed 
however, and directed by the prjudatory independence 
which characterised the Quintal migration. 






